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as follows:~ | 
) | 


I fama member of the firm of Dyer & Driscoll, and with 
} 
Mr. ayer, of that firm have defended the suits brought by the 


== 


the suit against Amet), and have also conducted the prosecution 
of various suits on Mr. Edison’s patents against the prepa apace, 


* 


: The history of the litigation on the complainant’s pet 


is as | a _ 


In 1688, Mr. Jesse H. Lippincott made contract arrange-~ 


EE eee a eee 


monte with the complainant and with Mr. Edison and the Edison 


bs 


‘Phonograph Works, under which the graphophone was to be made by 
the complainant, the phonograph Was to be made by the Edison 

, Phonograph Works, and both machines were to be sold on the same 
derme by the North American Phonograph Company. The testi- 
mony in the New Jersey cases, which is my authority for the : 


statements relating to she history of the business prior to the 


a 


\litigation, shows that the fraphophone was a commerciel fail- 
ee and disappeared from the market, and that the business of 
the” ‘North American Phonograph Company was continued with the 


| 
Bai son phonograph. . | 
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SAMUEL O. EDMONDS, being duly sworn, deposes and says\\ 


. ‘complainant on the patents relating to the graphophone (except. | 
| 
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ents, so far as I can now see 4tis pertinent to the present case, ) | 
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' Mr. Lippincott became insolvent and retired from the 





business in 1891. : After ‘some delay and apparent hesitation, 
the complainant took the attitude that the ‘contracts involving’ 
its patents with the Edison patents in ‘the business of the Nort 
American Phonograph Company terminated with Mr. Lippincott’s 


| insolvency. It began about this time preparations to put a- 





r new graphophone upon the market, which it did some time late a 
n 1692 or early in 1893 (the date I am unable to fix more . a 
loselyjejins Sting ‘cat the rem | ——s 

At about the same time, or in February, 1893, and later, 4 

; ‘the complainant began suit on its patents, including the Bell 


and Tainter patent here in suit, against the Edison Phonograph . 
Works, against a number of the local companies operating under | 
the North American Phonograph Company and handling the Edison ia 
| phonograph, and against a number of individual users of the Ed- 
dson phonographe We were employed by the North American Phon- | 
‘egraph Company to defend all these suits, and that employment | 
‘cont inved until the fall of 1893, when the Receiver. of the 


. 
SS ae 





North American Phonograph Company, who had in the meantime been 
PRROOALE Se refused to proceed further with the litigation. Mr. | 
Ediaon then employed us on behalf of himself and the Edison | ' 





" Phorograpt Works to continue the defence of these suits, with 
‘the exception of the suit brought by the complainant against | 
‘the Columbia Phonograph Company of Washington, D. C. With 


regard to that case, we had reason to believe that the complain- 


es 





tet owned and controlled the defendant, and that the two coms 
panies were being managed by the same officers, and that we | 
would be hampered in the litigation by the relations of the 


| 
parties. At the Receiver’s suggestion, therefore, we withdrew 


| 


from the suit ageinst the Columbia Phonograph Company, and a 
default decree was taken against that Company, as stated by Mr. 


Mauro in his affidavit in this case. 
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Before this was done, testimony had been taken by the 





complainant in the suit against the Columbia Phonograph Com- 
pany. This testimony was transferred by stipulation to the 


suite in New jersey against the Edison Phonograph Works and the | 


j 
f 
= a» 


United States Phonograph Company, and those suits became the 
active suits in the litigation. The numerous other cases in | | _§ 
which we undertook the defence were brought to issue, and itien' 
ing further was done in them (except in the suit against the - 
New England Phonograph Company, which was tried on a plea), our 
umerstanding being that the complainant would wait for a de- 


\cision in the main New Jersey suit before pressing the other 





cases. 

Testimony was taken at great length in the two New Jer- 
scy cases referred to, with the result that these cases were 
argued at final hearing in September of this year, on a record 
of two volumes and on many paper and model exhibits. A copy 
of the printed record in the New Jersey cases is submitted 
herewith, being marked "Deferdants' Exhibit New Jersey Record”. 
‘The case was argued before his Honor Judge Green, and was still 
undecided at the time of his death. Counsel on both sides are 
hoteng together, with a view of securing an early re-argument 


‘of the case before ancther judge. The New Jersey cases were 


-—= : i — 


elaborately tried, both on the contract questions and on the 
patent quest ions. I submit herewith the briefs filed on be- 
half of the defendants on the patent questions, same being | 


‘marked "Defendants’' Exhibit New Jersey Briefs". 


i 


The Edison phonographs which are charged with infring= | 
ing complainant’s patents in the New Jersey cases are reproduc~ | 
‘ing, as well as recording, phonographs, as the record will 
‘show. At the beginning of the litigation, the complainant 
asserted infringement of many claims, including claim 24 of 

the Bell and Tainter patent, which is one of the claims in- 
volved in the present case, but on the cross-examination of the 
complainant’s witness Tainter, this claim was withdrawn (see | 


ae | 
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pages 252 and 261 of the larger volume of the New Jersey ree= 
ord). : 
During the progress of the litigation, the complainant 
made two motions for preliminary injunction. One was made in 
the New Jersey suit against the United States Phonograph Compa- 
ny in the fall of 1894, at the time suit was becun. The mo-= 
aie both on the contract situation and on the 
merits of the patents in suit, with the result that on March 
oe 1895, the motion was denied by his Honor Judge Green. 


After the argument of this motion, and while it was being held 


: 


a similar motion in the suit against Cleveland Waleutt and 


under advisement by his Honor Judge Green, the complainant made 


others in this Court. That motion was also opposed, both on 
the contract questions and on the merits of the patents, and 
was argued before his Honor Judge Lacombe, who denied the mo-= 
tion March 28, 1895. Our records and briefs on both motions 
are submitted herewith. | 

No suits were brought by the eomplainant on its patents. 
that were not defended by us, with the exception of the suit 
against Amet in Chicago. Although it was generally known to | 
the phonograph trade that Mr. Edison was defending all suits 
brought on the graphophone patents, we were not asked for as- | 
sistance in the Amet case, nor given an Opportunity to under-~ 
take the defence. We were apprised of Judge Grosscup’s de- 
eision by newspaper statements, and then made inquiries about | 
the case. Our investigation led us to believe that the case 
was of a questionable character, and that whether questionable 
or not, the real facts surrounding the situation were not pre 
sented to his Honor Judge Grosscup. 

It will be seen by examining the record in the Amet 
case that the bill was filed January 21, 1896; the case was 
at issue February 17, 1896; the record was made up of affidav- 


its, the case was argued early in April, and immediately after 
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the argument and on April 6, 1896, Judge Grosscup filed his 
opinion. This was all while the proofs in the main litigation 
were being completed and the case being prepared for an early 
hea ring. 

After our investigation of the Amet case, and fearing 
the effect upon the main litigation, we forwarded to our Chica- 
go correspoments, Messrs. Isham, Lincoln & Beale, several af- 
fidavits ani so much of the New Jersey record as had then been 
printed. Our Chicago correspondents thereupon moved the Court 
upon these papers to set aside the decree or to substitute 
‘therefor an order for preliminary injunction, and to suspend 
jfurther proceedings until the decision of the main litigation. 
At the argument of this motion, the defendant Amet came in and 
mov éd for leave to file a petition for re-hearing based upon 
our showing, omitting the charge of collusion, amd on June 
30, 1896, an order permitting the filing of the petition was 
grant od. I submit herewith, marked "Defendants’ Exhibit Pro- 
ceedings to set aside Amet Decree", a bundle of papers, ine 
cluding the several papers just referred to. | | 

We were kept fully informed of the course of the matter 
‘by our Chicago correspondents. Under date of July 1, 1896, we 
‘had from thema full report of the hearings before Judge Gross-~| 
-* It appears that the motion was first presented on June 
amen and that Amet’s attorneys suggested that they would file 
their petition for re-hsaring and the matter went over to the 


next day. Our Chicago correspondents say in their report re- 





‘Yerred toi- 


"On June 30th, all parties again appeared and the Court 
granted leave to defendant to file petition for re-hsar- 
ing; the same was filed and the hearing thereof continued 
until next term. We enclose herewith a copy of that 
petition. We suggested to the Court that unless the de-# 
@reae was set aside it could be used with effect in the New 
Jersey cases, notwithstanding the pendency of the petition 
for re-hsearing. Judge Grosscup said that in his opinion 
the granting of leave to file a petition for re-hearing 
and the pemency thereof would so impeach the decree as 
to render it of no authority in other cases, but if any 

lc 
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doubt should arise about the matter he would write a let- 
ter or an opinion, when called upon to do so, stating his 
reasons for granting leave to file the petition. So far, | 
therefore, as the effect upon the New Jersey cases 18 con~ 
cerned, we believe the matter now stands in as good a po= 
sition as if the decree had been set aside.” 


‘Ey, Wishing to secure a record of this opinion of Judge 


Grosscup as to the effect of the proceédings in the Amet case 





subsequent to the decree, we urged our Chicago correspondents 
to secure a memorandum from Judge Grosscup, and we were subse-= 
quently informed that Judge Grosscup had written a letter to 


‘Judge Green on the subject. We have telegraphed our Chicago 


corresponde nts for an affidavit on the subject, but it has not 





—S—— 


yet arrived. = 


We, therefore, believe that the situation which existed 
in the litigation at the time of the denial of the preliminary | 
injunctions by Judge Green and Judge Lacombe has not been 
changed by the proceedings in the Amet case, and that the main 
litigation,and the one upon which a large number of suits is 


Waiting,is so soon to be decided that there is less reason for 


i 


granting a preliminary injunction now than there was at the 


time of the denial of the former motion. | 
| | 
Referring particularly to Mr. Mauro’s affidavit in this. 


case, the several things that Mr. Mauro refers to in the liti- | 


-gation,favorable to the complainant,are readily explained. | 
! The final decree in the suit against the Columbia Phone) 


‘ograph Company was permitted on account of the fact that the 


‘by the sane persons. 


—s = —a —— 


| 
complainant and defendant were companies officered and managed | 
| 


The consent decree against the Receiver of the North 
American Phonograph Company was a matter of adjustment, to se- 
cure a distribution of the assets of the Receiver. The Re» 
csiver had ceased doing business and desired to distribute the 
assets, and finding that he could settle the patent suit fora 
reasonabie sum, many times less than the damages which the 
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| complainant asserted it could recover, he effected the com» 


promise. 






The complainant’s success in the argument of the plea 


before his Honor Judge Acheson was only a success on a techni- 


eal proposition. Right to the defendant to answer without 


prejudice was reserved by Judge Acheson, and the contract ques- 


: 
| 


ticns were 6laborately tried and argued under the answer. 

Mr. Mauro fails to mention the fact that in his suit 
‘against the New England Phonograph Company, which was argued on 
a plea setting up a license by estoppel under the same con-+ 


‘tracts, Judge Carpenter sustained the defendant’s contention 


and dismissed the bill. Yan 
fost 


‘Subscribed and sworn to before me 
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UNITED STATES CIRCUIT COURT, 
| Por the Northern Division of the Northern Vistrict of Illinois. 


AVBRICAN GRAPHOPHONE COMPANY,: 
: In Equity, 


- ¥ Vs. : | 
ee. . No. 23,9686. 
EDWARD H. AMET. 3 : 


| ——— eS re eS Sr SESE ee SE eS SS SE SS SS SE SS SS 


Messrs. Poole & Frown, 
Complainant's Solicitors. 


Nessrs. “Munday, Evarts & Adcock, 
Defendant's Solicitors. 


TAKE NOTICE that on the affidavits of Seorge E. Tewks= 


| bury, “illiam E. Gilmore and Richard N. Dyer, with copies of 

| which you are herewith served, and the exhibit record in the 
New Jersey cases referred to therein, and upon the record, pre= 
| ceedings and exhibits at final hearing in this suit, I shall, 

/ as amicus curiae, move this Nonorable Court, or one of the 

| Judzes thereof, at the Court Rooms in the Post Office Ruilding, 
| Chicago, on the day of June, 1896, at the opening of the 

: Court on that day, or as soon thereafter as counsel can be 

| heard, to set aside the decree rendered in this case or to sub 

) stitute therefor an order for preliminary injunction, and to 


guevend further proceedings in this case until the decision 


of the U. S. Circuit Court for the District of New Jersey in th 
suits of this complainant against the United States Phonograph 
Co. et al and the Edison Phonograph Yorks, and for such other 
and further relief as to the Court may seem meet. 
Chicago, June 1E96. 
To the Solicitors for Complainant and lefendant: 
The exhibit record in the New Jersey cases referred to 


in the affidavit of Richard N. Pyer served upon you herewith, 
may be inspected at my office during the usval office hours. 
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UNITED STATES CIRCUIT cOURT, sar | 
Por the Northern Division 


Of the Northern District of Illinoig. ° 


- 


AMERICAN GRAPHOPHONE COMPANY,: 
: In Equity, 

vs. 

No.235,986. 


EDVARD H. AMET. 3 
: 


State of New York ) 
| County of New York ) 
RICHARD NW. DYER, being duly sworn, deposes and says 


as follows: 





T am an attorney and counsellor at law, doing business | 
in New York City, and have, since the spring of the year 1895, 
| eondueted the defence of various suits brought by the com=- 
| Plainant on the patents here in suit. Among such suits are 
two brought in the United States Circuit Court for the Dis- 
trict of New Jersey entitled as follows: "American Grapho=- 
phone Company vs. The United States Phonograph Company, Victor 
oH. Emerson and George £. Tewksbury” and "American Graphophone 
| Company vs. Edison Phonorreph Yorks*. The records in these 

two cases have been completed and are now being printed by the | 
Clerk of the Court, and the hearing will undoubtedly be had 
either before the summer vacation or directly thereafter. I 
7 submit herewith a printed copy of the record in these two 
eases so far as it has been furnished me by the Clerk of the 
Court, and identify the same by marking it "Exhibit Record in 
New Jersey Cases", part 1 to part 6 inclusive. 

Our firr has undertaken to defend all suits brovght 


_ upon the graphophone paténts, and that fact I believe is gene- 


suits on these patents which we undertook the defence of wage 





| 
rally known in the talking machine business. Among other 
| 
| 
l 
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those prought against Thomas R. Lombard and Edwin 8. Gresser 







of Chicago, Ill. These: suits aré vndoubtedly known to the 
talxing machine trade in chienxe. Notwithstanding this fact, 
ineither myself nor my firm was communicated with by the defen- 
dant Amet in the present case, and the suit was carried forward 
to a decree without our knowledges. If we had been given the 
opportunity, we would have undertaken the defence and would 
have carried it on at the expense of our client, Mr. Edison. 
In the casés in which we have undertaken the defence, nothing 
has been doke to press the casés on their merits by the com- 
Plainant, the tacit understanding between ourselves and com- 


Pplainant's counsel being that the prosecution of the other suit 





‘cases in New Jersey have been disposed of. If we had underta-| 
ken the defence of the Amet suit, I have no dovbt the case 
| would Only heve proceeded to an issue on the pleadines,and the 


taking of testimony vould have been postponed until after the 


new Jersey cases were disposed of. 
Waving heard that a decision on final hearine had been 


made by the Court in this case, and that Nesesrs. Munday, FEvarts 


; 
i 
] 
| 


a Adcock represented the defendant, we telegraphed Messrs. “un- 


| day, Evarts & Adcock on April 24, 1896, as follows: 

| "Te are attorneys for tdison re phonorraph cases. 
Kindly mail us todaycopy your record and brief in Amet 
case.” 


[ 
| In reply we received a copy of defendant's record and brief, 


and also a letter from "Messrs. ‘unday, Evarts & Adcock dated 





April 24, 1E96, containing the following explanation: 


| "The case came up first on a motion for preliminary 
| injunction. After spénaing nearly a day hearing the mo- 
| tion, the Court denied the injunction withovt leaving the. 
bench or delivering any opinion. At the solicitation of 
Vr. Meure, the Court, upon the deninl of the injunction 
and after refusing to require the defendant to sive bond, 
was abovt to enter an order for a speedy trial ard for 
closing the proofg within sixty days. Owing to Mr. Amet's 
lack of means financially to bear the expense of counsel 
and expert witnessés in a patent suit pushed to final 
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hearing within sixty dayS, We, after consulting a 
moment, offered in Court to go+final hearing on the 
affidavits used on the motion in lieu of testimony; and 
this Mr. Maure consented to after stipulating that he 
should have the right to file rebuttal affidavits. And 
the case was therefore tried on final hearing on affida- 


vits merely.* 


Richard N. lyer. 


Subscribed and sworn to before me 


2 8 #86 


this 24th day of June, 1896. 


Eugene Conran, 
Seal) Notary Public, 
Kincs & N.Y. Counties. 
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UNITED STATES CIRCUIT COURT, ; a? | 7 | " 
| Por the Northern Division of the Northern District of Illinois. 


AMZRICAN GRAPHOPHONE COMPANY 
In Equity, 
“v5.7 
No. 23,986. 
REWARD H. AMET. 


oss £7 £52 Gs oe Oe 


State of New York ) 

County of New York } 
RICHARD N. DYER, being duly sworn, deposes and says 

| as follows: 

I have already made an affidavit in this case. 


T received to-day from the Patent @ffice printed copies 


\ 





of three patents granted June 25, 1696, to Edward H. Amet of 


Waukegan, I1l., assignor of one-half interest to Charles Pick- 


~ —— 
=i = — 


inson of Chicago, I1ll., the inventions covered by these patents 





being improvements in phonographs or graphophones, which im- 
provements I understand from a comparison of the patents them= 
| selves with the description of the Amet machine found in the a 


fidavits in this case vsed on final hearing, to be in part at 





least those included in the Amet machine upon which the pres-= 


ent suit was brought. These patents confirm the statements 


a =F 


a a 
= Lee = = 


made in the affidavits of Messrs. Tewksbury and Jilmore, that 
Charles Dickinson of Chicago is a party in interest to the de-= 
fence of this suit. Copies of the patents referred to are 
submitted herewith, being marked "Exhibit 4Amet Patent" Nos. l, 
2and 35 respectively. 

Richard N. Dyer. 


Subscribed and sworn to before mé 





ae 


this 25th day of June, 16596. 
Fugenée Conran, 
Notary Public # 
(Seal) Kings & N.Y. Counties. 
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UNITED STATES CIRCUIT COURT, 





Por the Northerm Pivision 
Of the Northern District of Illinois. 


A'NERIGQAN GRAPHOPHONE COMPANY 
In Equity, 
“ys .° 

‘ No. 25,986. 
EDWARD H. AMET. 


a £6 62 bet be fe 


State of New York ) 
County of new York ) 

VILLIAN EB. FILMORE, being duly sworn, deposes and 
says as follows: 

T am 33 yeers of ace, reside at Orance, VN. 7., and am 
general manacer of the Edison Phonograph “Yorks, whose factory 
is located at Yest Orance, N. I I have been reneral manager 
cf the Company since the springs of 1694. That Company is 
engaged in the manufactures of recording and reprodwcing phono= 


rephs, and also the manufacture of the Fdison soap blanks or 





eylinders for receiving sound records vpon the phonovraph. 


I am well acaquainted with the conditions existing at 







_the present time and which have existed since the spring of 
1894 in the talking machine business. A considerable demand 
exists in the trade for musical and other exhibition sound 

| Fecorie for use Om phonosraphs and fraphophores which are in 
the hands of the public. These sound records are placed upon 
‘the Edison soap cylinders or blanks, and also upom similar cy= 
}linders manufactured by the complainant, the American @Graphoe= 
‘phone Company, the business of manufacturing these sound 
records being carried on by several concerns, including the 


\United States Phonograph Company.of Newark, N.J., the Columbia 





‘Co. of Boston, Mass., and several others. The Columbia Pho= 
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plainant. The sound records so made are sold in the open 


\market without restriction as to their use, and they are in- 


| tended and adapted to be used, not only upon graphophones, but 


also upOn phondographs, which are asserted by the complainant to) 


‘infringe its patents, including the patents in this suit. The 


|} complainant hus brought suit on theses same patents against the 


|Edison Phonograph Works, the United States Phonograph Company, 


and various other dealers in and users of phonographs, and in 


| those suits the complainant contends that many, if not all, of 


the phonographs at present in the hands of the public are in-= 


fringements of the patents in this suit. The sound records 


| referred to, manufactured both by the complainant's agent and 


the 


| by, various other concerns, are advertised by catologue and 





the decision of the Court in this case. About that time 


otherwise, and are sold as a general article of trade without 
reference to the particular machines upon which they are to bs 


used, and intending of course that they shall be used upon any 


talking machines in the hands of the public, including those 
which the complainant asserts are infringements of its patents, 


| 
I had my attention called two months or more azgo-to 


Mr. Charles Dickinson of Chicago, I1ll., called upon me. Mr. 


‘Dickinson told me that he was interested in the Amet phono- 


graph, and he showed me 2 sample of the gluss arm which forms 


| the reproducing element of the machine. Me. Dickinson is une 
| Gerstood in the trade to be the owner of the Susiness of the 
(Chicago Talking Machine Company, and this fact he has himself 
told me. The Chicazo Talking Hachine Company deals larrcely 


in the apparatus of the complainant and is understood in the 


' Villiam ©. Gilmore. 


Subscribed and sworn to before me: 


this 24th day of June, 1696. ; 
Evgene Conran,Notary Public, 


(Seal) Mines & N.Y.Counties. 


trade to be the Western ascent for the complainant. . 
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ITED STATES CIRCUIT COURT, 
For the Northern Division 
Of the Northern District of Illinois. Le 
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AMERICAN GRAPHOPHONE COMPANY, 
In Equity, 


‘ 


No. 23, 966. 


“VB .=* 


EDWARD H. AMET. 


“« +8 62 


| State of New York )} 

| County of New York ) 
JEORGE E. TEWKSBURY, being duly sworn, deposes and 

| says as follows: 

: T am 38 years of a7s, reside at Newark, N. J., and am 

the ssoretary and treusurer of the United States Phonograph 

Company, whose place of business is located at Newark, N. J. 

That company 1s a corporation, organized under the laws of the 

 ftate of New Jersey. The principal business of this company 

eonsists in providing the blank record cylinders of talking 

machines with mpsical and other records for exhibition pur= 

| Beate and supplying such records to sellers and usera of 

phonographe and graphophonés. Tt has a larger business of thi 

character than any other concern. TI have been in the pho= 

| nozraph business since its commercial inception in the year 

1888, and have been the largest manufacturer and purcheser of 

sound records from that time to the prés6nt. ‘yy connection 

| with the United States Phonograph Company began in Janvary 

1894, my individual business referred to having heen at that 


time transferred to thst company. Ths business of making and | 





selling such records is carried on at the present time by 
several concerns, including the Columbia Phonograph Company 


of Yashinrton, TM. %., through which latter company the com= 
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af 


plainant, the American Graphophone Company, ‘does 
‘such records are made entirely upon the soap: cylinders manu- 


| factured by the Edison Phonograph Works, and upon similar 


| not made by anybody, so far as I know, on blanks having a re- 


cording surface of bees'-vax and paraffine, such ag are de- 
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cylinders manufactured by the complainant. These records are 


scribed in the complainant's patents in suit, nor sever have 
been commercially made upon such blanks at any time in the 
history of the art. The demand for these musical records 
arose from users of the Edison Phonograph manufactured by the 
Edison Phonograph Works, which in its present form vas put 
upon the market late in the year 1689 or early in the ysar 
1890. The graphophone manufactured by the complainant at 
that time was mot a practical machine and disappeared from 

the market. It was also not adapted to receive these musical | 
records, because it had no provision for holding blanks of the 
character of the Edison blanks, and the feed movement of the 
graphophone was different from the phonograph. In the spring 
of the year 1893, the complainantput a mew graphophone upon 
the market, having a proper mandrel for carrying the dison 
blanks and using the same rate of feed of the recorder and re- 
producer over the surface, viz. one hundred thresds to the 
inch. It then bezan to use Edison soap blanks on this mae 
chine, and later on began to manufacture these soap blanks 
itself. The graphophones which have been put out since that 
time have been adapted to receive these musical sound TROOE SRS 
and the sales of these graphophones have enlarged the market 
for such records. The complainant, either directly or through 
the Columbia Phonosraph Company, thon began to compete with 
other manufacturers of sound records in the sales of such 
sound records on the general market. Such sound records have 
never been sold, either by the complainant or by any other | 
manufacturer, with any restriction as to their use, so far as 
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Fa have ever known or heard. “the business’ i.” a pei pale indaae 62. 
the records being advertised, by catologue and otherwise, for 
‘sale to all persons who desire to buy them, and such salés are 
Bays. jmade without enquiry as to the use intended to be made of the 
| records, and without resfrictions of any character as to such 
use. 
I have heard of the decision in the suit of the Ameri= 
'can Graphophone Company against Edward H. Amet. A renort of 
| this decision was shown to me by “Mr. Charles Tickinson of Chie | 
| cage, Tll., a$ my office in Newark. This was abbvut two months 


} ago, when Mr. Dickinson was on a visit to the Fast. At that 








time, Mr. Mickinson also showed me tha glass reproducing arm 
‘which formed a part of the ‘met machine, and forther told me 
| that he was intsrested in the Annet anterprisa. Hr. DLicrinson 
| is a well xnown fisure in the talking machine businass, having! 
, been interested at an early Gay in the thicezo Tentral Phono- 
graph Company, which vas oné of the 15021 licenseas of the 

North American Phonograph Company, aud having subsequently 
bought stock, as hes has often told ma, in the North Americar 
| Phonozraph Company, the complainant tha American Iraphophons 
Company, and the complainant's busingss azéent the Columbia 
Phanosraph Tampany. “{r.. Dickinson is also tha capitalist who 
promoted ths Thicago Talking “fachina Company, and is ths large. 
est cvner in she business of that Company, as I am infor sd by | 

him. That company is understood in the trade to he thea Veste. 
ern selling agent for the complainait, the American Yrapho= 
phone Company. Mr. Dickinson has also informed ma that he 
furnished the capital to the complainant which enabled thea 


complainant to put on the market its present style of cheap 





machine. From these statements which Mr. Dickinson has made 
directly to me, and from my knowled-e of the business, I! 


able to say that Mr. Dickinson is not only interested in 
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_ business of the complainant; but that his relations with the 


' 
; 


4 


lofficors of the complainant company are exocedingiy"eleces 
Mr. Douglass, who has charge of the business of the Chicage 
‘Talking Machine Oompany for Mr. Dickinson and to whom Mr. Diek- | 
linson defers in all matters relating to the talking machine 


arts =~)’ Se S ts ie 
13 peys Bune nsaSeat: gy, SSgorotns sq “DeRELATES tox : 


4 ‘Peae éaet + a, ws SF bees) ie rene pe = 
Rites = porg® _ aes poszheue 3 ws # Ceneisy "one | 
2a" - = iy Ba Serr 






Z boii amd pet, ae ve ay 
—— a ae on woh Ee a ee at 
7 


> : 
¥ “ + F . 4 aft) a 
a . i ‘ 
a bad = r ae = ee, 
* {e. 
g 






F. he: Se - 
i oe 
L 


at) ata rs 

° a ee ™ 
pet ail ' - 
1 Ps 





‘business (so Mr. Dickinson himself has informed me) was former- 


ily an employeé of the complainant at Washington, D.C., or its 


‘selling agent, the Columbia Phonograph Company, and was closely 


4 


‘identified with the manager of the complainant's business. 


'} am informed that Mr. Douglas gave an affidavit for the 


‘complainant in the Amet sngé. Mr. Dickinson is reputed to be 








ia man of larze wealth, and is undoubtedly amply able to pay 


ithe expenses of ea patent litication. The Chicago Talking 


‘Machine Company and Mr. Douglas were the promotors, and are 





-fnbecribed and ewern to hefcre me 


this 23rd day of June, 1A96. 


(eel) Notary Public 


to-day the only selling agents, of the Amet spring motor for 
the phonograph, a device which originated with Mr. Edward H. 


Amet, the defendant in the Amet suit. 


Faorge Ek. Tewksbury. 


Fugené Conran, 


Kines & N.Y. Counties. 
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_ | UNITED sTaTEs eraeure oouRT, ~ eee 
| Por the Northern Division 5" 


| Of the Northern District of Illinois. 





| AMERICAN GRAPHOPHONE COMPANY, 
ie | 4 In Equity, 
tte “V5.- : 

| $ No. 23, 986. 
EDVARD H. AWVST, : 


MEMORANDUM IX SUPPORT OF MOTION 


TO SET ASIDE DECREE, ETC. 


1 
THE CASE WAS TRIED UPON AN INCOMPLETE RECORD Ant 
| SHOULD NOT HAVE BEEN PRESSE 70 PINAY, PEARING UrDER TRE CIR= 





| CURNSTANCES. 


It appears by Tyer's effidevit that a number of snite 





have béscn brought by thse complainant on its patents, in a11 of | 


which the dcfconec has been undertaken by Mr. Cyer's client, “Mr, 


ee = 


Edisou, and that by a tacit arresment between counsel, no suits 
havé been propared for hearing on tha merits sxcapt the ‘ty Now 
Jersey cases, the other casss being susponded to avait the dee 
cision in the New Jersey cases. Ir. Dyer would have mnderta-| 

kea the def3ance in the Amat case in the sane vway,but heither 


the cOmplainant nor the d3%endant communicated with hin. The | 


talking machine trade understood the litisaticn situation, and 
two suits were actually brought in Thicago crior to the svit 
against Amet. Amét's defence was an incomplete one, being 


based on affidavits with the right of rebuttal by the complain= 


ae | 


ant. This method of making up a record is nct only vuvusvual, 





but can néver préduce satisfactory results. Amot's excuse for 
mot making a defence in the regular way is givan by his sett 
tors es lack of means, but it appears by the affidavite of 
| Tewksbury and Gilmore that Amet was becked by a Chicago capital- 


ist of large means, amply able to make a proper deferce. The 
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s 
‘|patents on Amet's phonograph just issued and referred to in 
Dyer's second affidavit, show that this capitalist is jointly 
linterested with Amet. It also appears that this capitalist is 
e closely identified with the complainant and interested in its 


business, and is the owher of the complainant's Vestern séeliing 





jagent, the Chicago Talking Machine Company. The Chicago 
Talking Machine Company is also the promotor and exclusive 
celling agent of another of Amet's inventions relating to 
talking machines. All this is, to say the least, suspicious. 
To avoid the effect of this suspicioga thé complainant should 
either nhate*Agce pressed to final hearing,or should have given 
ler, Fdison an opportunity to come in and defend. Ye have not 
eat hend proof of a collusive action, but it certainly looks 
suspicious and as if even thouzh no sellwston eyisted at the 


inception of the suit, the relations of the tro parties in in=- 





Serest prevented o complete trial. And this situation is 


quite as serious as if actual collusion existed, because it 


SEE ee SS eee 


results in the formal decree of the Court when the parties 
know that the facts are not before the Court to warrant the 
makine of that decree intelligently. In other words, the 


Court is misled. 


II. 


THER SOUND RECORDS FORMING THE ASSUMED NOVEL ELEMENTS 





OF THE T¥O CLAIMS SUSTAINED BY THE COURT, ARE ARTICLES SOLD 





‘WITHOUT RESTRIOTION IN THE OPEN MARKET AND INTENDED FOR USE 
jon INFRINGING AS WELL AS NON-INPRINGING MACHINES. 


: The theory of the Court's decision is that the com- 


Dlainant makes and distributes sound records for uge on the 
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talking machines manufactured by it or licenses by ate In 


other words, the theory of the Opinion is, that whether or not 


'svch records are e0ld with an expressed restriction ae to 


their use, the situation implies such a restriction, and the 
’ 


‘use of one of these records on an infringing talking machine 


|is a vee not intended by the complainant in making sales of 


these records. This is a false situation created by the 


general gstatamnents of complainant's affidavits. The fact is, 


as shown by the affidavits of Tewksbury and Gilmore, that the 
complainant and a number of other manufacturers compete in the 


general market for the sale of thesa sound records, that thay 


only without restriction or @venu enquiry as to their usé, but 


also with the knowledge that they may be used On phonosraphs, 
' which the complainant claims are a violation of its patents. 
The demand for these records comes in part at least from users | 


who have phonographs, whieh the complainant asserts infringe 


its patents, and by making the sound record a genéral article 


ing and non-infrinzing machines, the complainant cannot claim 
the benefit of any express or inplied réstriction in the vse 
of the records such as the Court evidently believed was the 


cane, as shown by the opinion. 


1}. 
THE “GROOVED TARLET OR OTHER BODY HAVING A SOUND 
RECORD PORMED THEREIN" OF SLATIM 22, AND THE "SOUND RECORD 
PORED IN A WAX OR WAXLIKE MATERIAL® OF CLAIM 24, THE ALLEGED 
NOVEL ELEMENTS OF THESE CLAIMS, WERE NOT NEW WITH BELL AND 
TAINTER. 


Such sound records are covered specifically, and inde=- 


pendent of their combination with the phonograph, in claims 7, 


are advertised as :eneral articles of trades, and are sold, not 


of trade to b@ purchased indiscriminately by users of infring- 
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8, 10, 12, 17, 18 and 45 of the Bell and Tainter patwuts 
| These claims, it will be observed, are directly in iseue in 
a ithe suit against the United States Phonograph Company (See 
| stipulation, p. 53, record of New Jersey cases). A sound 
record marked "Complainants Exhibit Defendant's Sound Record*® 
Was introduced into that case nnd infringement of these claims 
On the sound record was asserted. The novelty and patentabi- 
lity of this sound recoré which forms the assumed novel sle=- 
iment of claims 22 and 24, are therefore at issue in the cow: 
| Jersey ca ses, as well as the question as to whether such sound) 
| records as those which are at present on the market are the 
-equivalent of the sound record described in the ®ell and ~ NE 
| Tainter patént. The record in the New Jersey cases shows a 
| gumber of instances of similar soOvad records in the orior art 
(see deposition of Edison, p. 161 st seq; Dr. “orton, p. 213 


et seq; Batchelor, pv. .565 et seq; Edison, p. 642 et seq; 


= 


Morton, p. 671 st seq.). 


Iv. 
BELL AND TAINTER ARG NOT ENTITLED TO THE CHEDIT OF 
| HAVING PRODUCED A SUCC2SSPUL TALYING MACHINE, AND THE RECORD- 
| CYLINDERS AND RECORDS NOW UPON THE HARXET ARZ THE RESULT OF A 
SUCTESSIUL INYBITION MADE RY EPISON, ANB ARE NOT THE PRACTI- 
| CAL, SCIENTIFIC OR PATENTABLE EQUIVALENT OF THE RECORDS OF 


TYE BELL AND TAINTER PATENTS. 





This proposition is supported by numsrovs facts set 
out in the record in the New Jarssy cases. Tt appears that 


that complainant's graphophone and Mr. Edison's chonograph were 





put upon the market by the North American Phonograph Company i 
the year 1588. Both machines proved a failure. Mr. Edison, 
however, continued work upon the phonograph, and as the result 


of a prolonged course of investigation and experiment, and the 
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making of a brifliant discovery as to the causes of the fail- 


: lure, he produced a successful machine. Subsequently and note 
| withstanding Mr. Fdison's patents and the contracts prohibit- 


‘ing such course, the complainant returned to the market with 
la new machine, which was an imitation of Mr. Edison's machine, 
lutilizing the discovery he had made and the méans for making 
that discovery available. The soap cylinder, which has sinoe 
|} been universally used and is the record-cylinder on the mar- 
‘ket, was one of the principal results of Mr. Edison's special 
_[work. That also ta veed by tha complainant. We contend 
that that cylinder and the record placed upon it by the special 
pappiiances which Mr. Zdison invented and which produced a suce- 
eassfal machine, aré not the equivalént in any sense of the 
/beesp*-wax and paraffins record of the Rell and Tainter patent 
(see following points in New Jarsoy record: Sdison, Qs 69 to 
76, pp. 176 to 179; Morton, Qs. 15 to 17, pp. 226 to 228; 
Ratchelor, 98s. 150 and 151, p. 615, Qs. 155 to 159, pp. 614 
and 615; Edison, Qs. 96 to 135, pp. 652 to 675; Morton, Qs. 
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AMBRIGAN QRAPHOPHONS COMPANY, : 
; In Equity, 
-vs.- : 


ZCWARD H. AMET. 


No. 23,986. 


ss ik 


| TO THE HOMORARLE THE JUDIES OF THE UNITED STATES CIRCUIT 
COURT FOR THE NORTHERN RISTRICT OF ILLINOIS: 
| Comes ncw the defendant, fdward H. Amet, and moves — 
the Court that the Yecree heretofore entered in this cause 
he set aside end that a rehearing of the cause be granted for | 
| the reasons hereinafter set forth. 

i. The defendant has since the entry of the devres 
herein diecovered evidence material to the cause, and which 
if it had beon nresented in Court, wovld havs prevented the 
entry of said decree, and which evidence he did not xnow about 
until after said decree was entered, and umtil a few days ago. 
+The fact is, the complainant and its ascents with its authority 
| have sold the sound records like ‘hose bought by defendant 
- on the open market for vse on Fidison's phonographs and 
other machines which the complainant contends are infringe- 
ments of its patents snd which it has sued as infringements 
and has specially conetrvoted ite sound records to fit the 
arbors of s2id alleged infrinring machines, and has cut the 
found record grooves ona hundred to ths inch to specially 
adapt such sound records for nee upon such alleged infrineing 
machines and machines other than *hose of hirer own manufacture. 


Whereby it licenssd any purchaser of such a sound record to 





use the same vpon any machine. So that the soun@ records 


forming the assumed novel elements of the two claims of com- 





 -plainant's patents sustained by the Court, are articles sold Raymond R. Wi 
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e na intendea for vse on infringing as well as non-infringing 

iss machines, on machines made by others as well as on machines 

i mads by the complainant, And when thus sold the complainant 
iwéll knew that they would be used, and were being used constant- 
ly on other machines Hind those of its own manufacture. This 
material fact your petitioner learns and believes can be 
established by the testimony of William E. Gilmore of Orange, 
‘New Jersey, and George E. Tewksbury, of Newark, New Jersey, and 
of others. 

The theory of the Court's decision is that the 
complainant makes and distributes sound records for vse on the 
talking machines manufactured by it or licensed by it. In 
‘other words, the theory of the opinion is, that whether or 
not such records are sold with an expressed restriction as to 
| their use, the situation implier such a restriction, and the 
eae of ohe of these records as an infringing talking machine is 
ea vee not intended by the complainant in makings sales of these 
| records. This is a false situation crested by the general 
‘statements of complainant's affidavits. The fact ie that the 
complainant and a number of other mauvfacturers compete in the 
general market for the sale of these sound records, and that 


they are acvertised as senr@ral articlés of trade, and ere BEI, | 


not only without restriction or 6véin ouquiry as to their use, | 


ibut also with the knowledge thet they may be usec cn phorosra= 

| oie, which the complainant claims are a violation of its 
patents. The demand for these records cones in part at least 

jaan users who have phonographs,which the complainant asserts 

infringe its patents, und by making the sound records a general) 

article of trade to bs purchased indiscriminately »by users o? 

infringing and non-infringing machines, the complainant cannot 


1 the 


= 


claim the benefit of any express or implicd restriction i | 
use of the records such as the Court evidently believed was the 


| casé, as shown by the opinion. 
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-aeee. The Court's decision was largely, if not ‘entirely | 








based upon the supposed fact that the “srooved tablet or other 
‘body having a sound record formed therain® of claim 22, and 
ithe "sound record formed in a wax or waxlike material”, of 
‘Claim 24, the alleged novel elements of these claims, were nev 
with Bell and Tainter. ‘Such however is not the fact, as your 
petitioner can now establish, as he is informed and believes 

| by the testimony of Thomas A. Kdison, Ur. Henry Morton, 
|Charles Batchslor, and others. And this fact is shown by 
‘tne depositions of these persons in the printed record of a 


|} suit pending in the United States Cirouit Court for the Dist- 





rict of Mew Jersey by this complainant, against the United 
States Phonograph Company, and others. | 
3S. Peli anc Tainter uge not entitled as the Court vas 
led to velieva by the complainant's affidavits, to the credit 
Of having first produced a successful talking machine. The 


‘Machine made with the sound record us deseribed in the Pell and 


‘Tainter patent, 4. 6., formed with bees'-wax and pursffine, or 


| waxlike material, proved to be a complate failure. And@ it was 


— wr 


| not until Edison invented the soap sound record which is what | | 
_ceferdant herein used, that the talkinz machine hacame a con- | 
| mereiel svccess, and a practical wseful cevice. These facts 
| your petitioner learns from the printed recor@ ahovs mentioned, | 


and they can be @steablished as your petiticner is mow. informad, 





and believes, by the testimeny uf the suid Edison, “orton, 
and thé Batchelor above named. 

4. The reason why your vetitioner offered and wns 
'willing to go to final hearing in this cause upon the affidav- 
“ite vsed on the motion for gcreliminary injunction as bacausa 
the Tourt expressed its intention to enter an order to speed 


' this cause, limitins the tine for making the recore to sixty 





| days, though the bill had only bsen a feow days filed, and an 
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lanswer  hurriaiy arasared’ at that ‘time or ‘copying ia" large "part = 
lan answer on file in another stored without sufficient time te 
Investigate; and your petitioner did not have at that time suf- 


‘ficient ready money to warrant him in employing counsel or. to 





‘enable him so to do, and to pay the expense of taking the. 


‘evidence by deposition in the regular and usual way. And 


your petitioner calls the attention of the Court to the fact 
that the complainant abused the privilege of filing rebuttal 
affidavits by putting in a number of additional affidavits, 


oa —_ 
ithe 85 ins ot 


magnifying the alleged invention of 3ell and Tainter, and 
stating alleged facts, which your petitioner had no opportunity | 
to answer, and which may have tended to confirm the Court in 


‘the erronéous supposition that Roll and Tainter were the 






first to make the talking machinea commercial succoss and 
‘were entitled to be considered as meritorious inventors. 


i Until after the decision was rendered in this 


| 
| 


cause your petitioner had no reason tc suppose that the Edison 


interests wers antagonistic to the complainant or that he could 
procure any information as to any existing defenses to the come | 
Plainant's patents from the Edison interests, or any assistance 


of any kind from them. The complainant's affidavits misled | 





your petitioner into supposing that there was some community . | 


of interest bstween the complainant and the Edison people by 


‘the statement therein to the effect "that the menufacture of 


the machines known as phonographs (the Edison machines) was 








begun under a license to uss for an agreed royalty certain 
broad features of the patents in suit” and "that the essential 
features and principles of defendant's reproducing apparatus 
are inventions covered by special ciaims of the patents in 
isuit which inventions have been in all graphophones from the 
first and which have bean recognized by Mr. Edison and every 
one ¢lse.” Whereas the fact is as your petitioner has since 


found, that Mr. Edison and his concern do not recognize the 
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ferred to wherein the testimony is now Srsauee to the extent of | 
770 printed paces, and which suit will soon be ready for final 
ie hearing. 
: ¥Yherefore in view of all the premises your petitioner 
‘humbly prays that the decree herein be set aside and a re- 


hearing granted and permission be given to the defendant to 


| 


‘take further proofs, and your petitioner will ever pray. 
(Signed) Edward H. Amet. 
‘State of Tllinois 


2353 
County of Cook =: 


ZPWART H. ANET, the abovs naned defendant and petitioner 
‘being duly sworn daposés and says *hat he has read the fore- 
(going petition and that the sane is true of his own knowledge, 
except as to matters stated upon information and belief, and 


as to those matters, he believes it to be trues. 





(Signed) Eaward H. Amet. 
| Subscribed ana s¥orn to before me ; 
this 29th dsy of June, A.P., 1896.: 
(Signed) %. “. “unday, 


eu Public. 
We hereby certify that the matters in the foregoing 
petition mantioned and referred to are proper to be reheard 
before your honor, if your honor shall think fit. 


(Signed) Munday,@varts * Adcock, 
Solicitors for Tef't. 


(Signed) | 
John -¥. Mund ays, 
of Counsel. 
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Present: Honorable John ¥. Showalter, Oircuit Judge. iw 
| American Graphophone Company )} | | 
vs. ) IN CHANCERY 
: 23,986. 


pend the decree herein and for @ new trial, ond the Court not 
| being fully advised vpon seid motion, continues the same for 


the term. 


NORTHERN TISTRICT OF ILLINOIS,) 


| United States, for said Northern Tistrict of Illinois, do hereb 
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solicitor, and by leave of the Court files his petition to sus- 


fendant, as the same appears from the orizinal Record theree 


of now remaining in my custody and cortrol. A 


affixed the seal of said Court, at my office in Chicago, in 
| said district, this Bighth day of July, A. [T., 1896. 
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IN THE CIRCUIT COURT OF TITE UNITED STATES 
VOR THE NORTYRRN DISTRICT OF ILLINOIS, 
- , -%.. NORTHERN DIVISION. 


1 


Tuesday June 30, 1896. 


Edward H. Amet.. 


Now comes the defendant by his 


Northern Division. ) gs: 


I, S. Y. SURNHAM, Clerk of the Circuit Court of the | 
certify the above and foresoing to be a true and correct copy 
of the Order Zntcred of Record in said Tourt on the Thirtieth 


day of June A. ©. 1896, in the cavse wherein American trapho= 


phone Company is the Complainant and Edward H. Amet is the Le= 


In testimony whereof, 7] have hereto set my hand and 


8. W. Burnham, Clerk. 
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Ty THE CIRCUIT COUR? OF tHE exteen STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 
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AFFIDAVIT OF § MERVIN E.LYLE. 


(, | 
ttyl Au 





MERVIN E.LYLE, being duly sworn says: I reside in 





Baltimore, Maryland, and am the manager of the Baltimore 
office of the Columbia Phonograph Company. I have been engag~ 
| ed in the talking-machine business for many years, and am very 


familiar with all the types of machines and other appliances 


eee 


in that line which have been brought forward, Among others, 


= 


I am acquainted with the "Amet” machine, which was brought 
out at Chicago in the latter part of the year 1895, The 
machine marked "Complainant’s Exhibit Amet Machine, Reeve 


ee = 


Lewis, Notary Public® is one of these machines, A small 


number of them were marketted in the early part of this year, 
but after the decision of the suit brought against the inventor 


Mr.Amet, they disappeared from view. The next time, after 





this decision, that I saw or heard of the Amet machine was 


in the week beginning August 17, 1896. On a day in that week 


mn a ee 2 ———e 


I called on Mr.L.W.Baldwin, President and Manager of the 
National Automatic Machine Company at his office Nos. 60 and | 


| | 
62, Murray Street, New York City, for the purpose of inter- | ' 
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esting him in the sale of graphophones | guile waiting for 
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7 Paamission e - epee private office I heard in an sAjotae 





e ing room a phonographic reproduction of sounds from a sound= 
‘ record, and looking in said room through the open door saw a 
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and several. persons grouped about examining and discussing 
Jum tm C5 1 waa then shown into Mr.Balawin's office, and after 
— ete eee a ee 


| stating the object of my visit, he said he was not interested 
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machine (Which I instantly recognized as an Amet machine) | | 
| in graphophones, but would like to have my opinion as to 
| whether a five-dollar reproducing machine would sell largely, 
| 2 replied that it would, but if he referred to the machine 
| which I had seen and heard in his office, I would advise him | 
| not to engage in business of making and selling it, inasmuch | 
as it had been enjoined as an infringing machine. Mr,Baldwin 
said he knew all about the Chicago decision, and that it did | 
not give him any concern;that it Was a very different thing 
to get an injunction in New York, as the graphophone Company 
would find, and that he was prepared to take his chances, 
\ He asked me if I would be willing bs take hold of the sale 


of these machines, saying I would make more money thereby than 


in my present busi ness. 





— 
Sworn to and subscribed before me~-?) 


October, 1896. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF oo con 
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a AMERICAN GRAPHOPHONE COMPANY) 


hich hecieg . ) 


+ JAMES H, WHITE, and 
~~ ©" >" DEROY W, BALDWIN, 


: 4 ss s+ tt #*# #8 4 *® 4+ flO! He! 


“LORING Le LEEDS, 7° 7 aetna p Veg 
| 


AFFIDAVIT OF EDWARD D, EASTON, . 
, a Eee ‘ | 


District of Columbia, ss, s:3 - 


EDWARD D.EASTON, being duly sworn says: I am the 
pereesdens of the American Graphophone Company, the complaine | 
ant herein, | 
| I am-acquainted with Edward H,Amet, and with the machine 
 tieventinl by him, and put on the market in Chicago, in the shia 
| part of the year 1895. It is described in patent No. 562,753 | 
rere June 23, 1896 to said Amet. As soon as this washes 
' made its appearance, upon the advise of counsel that it 
infringed certain claims of the Bell & Tainter patent No, 
541,214, I directed that suit be brought against said Amet 
for an injunction and an accounting, The conspicuous feature | 
of the Amet machine is a long glass rod or arm, which carries | 
on its end the reproducing stylus, and serves as a sound- 
| conveyor, I have before me one of these Amet machines, | | 
| marked "Complainant's Exhibit Amet Machine, Reeve Lewis, 

Notary Public", with the title of this suit, 

The suit against Amet went to final hearing before Judge 
Grosscup, and his decision in favor of Complainant was filed 
about April 6th, 1896, Fer some time after this decision 
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IN THE CIROQUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


ces S822 08 26 6 6 ee oe ee oe oe ee oe oe ee ee = 


“numatoan GRAPHOPHONE CouPaNT) 
-—Ss= 
LORING L,LEEDS, _ 


LEROY W.BALDWIN. 


In Equity, 
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_ AFFIDAVIT OF EDWARD D, EASTON. . 
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‘District of Columbia, s, s? 


EDWARD D,EASTON, being duly sworn says? I am the 


| President of the American Graphophone Company, the complain- 


ant herein, 


invented by him, and put on the market in Chicago, in the latter 


I am acquainted with Edward H.Amet, and with the machine 


part of the year 1895, It is described in patent No, 562,753 


issued June 23, 1896 to said Amet. As soon as this machine 


‘made its appearance, upon the advise of counsel that it 


infringed certain claims of the Bell & Tainter patent No, 


541,214, I directed that suit be brought against said Amet 


for an injunction and an accounting. The conspicuous feature 
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of the Amet machine is a long glass rod or arm, which carries 


on its end the reproducing stylus, and serves as a sound- 


conveyor, I have before me one of these Amet machines, 


marked "Complainant's Exhibit Amet Machine, Reeve Lewis, 


Notary Public", with the title of this suit. 
The suit against Amet went to final hearing before Jutse 
Grosscup, and his decision in favor of Complainant was filed 


about April 6th, 1696, #er some time after this decision 
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m0 2a if 201 thi ~y Dethor Pert Reard of the "hat machine, whiee en we 





Sa a Meo Lately withdrawn from the market, My knowledge of, and 


| connection with, the talking-machine business is such that if | 





Such machines had been offered for sale in any part of the — 
country I would have heard of it, Within the last six weeks 


information pas reached me from various quarters, very vague 


at first, te the” effect ‘that “some ‘persous in new York City 


“tetaphone*. 1 at once started an investigation, and ‘found 


were preparing to market the Amet machine under the name ; 
at the “outset that the enterprise vas shrouded in mystery, and | 
| 
| 





that every ‘precaution was being taken by its promoters to | 
conceal their hand in the business, While there vas appare 





‘ently no difficulty in getting machines through certain deal~ 
ers, none of them would reveal the source of supply, and it 
was only after great effort, and much patient and persistent 
| investigation, that we succeeded in identifying some of the 
persons engaged in supplying these machines, That the Amet 
machine, or Metaphone, is under injunction, as an xutringenant 
infringing machine, is well known to all persons interested 
in the talking=machine business, and it is evident that the 
persons who have undertaken to supply them are using every 


means to canceal their doings, and to keep beyond the reach of 


legal process. | | | 
I was informed a short time ago by an employee of the | 
Bridgeport Brass Company, that Mr.L.W.Baldwin of 60 and 62 | 
Murray Street, New York, President of the National Autmatiec | 
Machine Co, had requested the Bridgeport Brass Company to | 


manufacture the machineg, but the latter declined having 


anything to do with it. I also learned fron Mr.Lyle, manager | | 
of our Baltimore office, that Mr.Baldwin had asked him (Lyle) | 

to engage in the sale of these machines, I thereupon request= 
ed the New York office to investigate, and later, after becom- | | 
ing satisfied that Mr.,Baldwin was connected with the business, 


I requested Mr,R.F.Cromelin to call on Mr,Baldwin and to state 
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| Mr.Cromelia's visit is given in his affidavits | bay 58 
I also learned that the Promoters of this business had 


rented a room at #104 Reade Street, and were doing business 





bi Sk = | under the name of the "Metaphone Company®, I have made every 
pecs: | effort ta ascertain who are the persons composing this come 


\ at's 
oy a . 


pany, . without successy and I believe that the company “exists 





| 28 | & name; ORLY», adopted by the promoters of the business: to. 
br . | conceal their identity, The affidavits of my representatives 
i will zive the results of their Anquiries and observations | 


at the office in Reade Street, and elsewhere. 


Hider. me Complainant Company, of which I am the Prosidenty 
operating under the patent in suit, is supplying the market ‘for 


a 





apparatus for recording and reproducing sounds, [It is fully 


equipped for that purpose, having a large and expensive plant, 
and employing many workmen, It has practically no competitors 
in this field. Every effort has been, and is being made, to 


reduce the cost of these appliances to the public, and to 


furnish practical and efficient machines at a minimum cost, 

To this end the profits of the business have gone mainly 
into teurensing the manufacturing facilities, with the result 
that machines can now be purchased at retail for forty dollars 
apiece, better than those which a few years ago, were rented 
for $120 a year. 


The Amet machine, or "“Metaphone" is of very cheap and 


een 


flimsy sini eincalicatiemiie. omitting many parts which, though not 
essential to operativeness, are necessary to constitute a 
substantial machine capable of rendering satisfactory service, 
One effect of marketing a cheap imitation of this character 
would inevitably be to impair the reputation of the machines 


which the complainant has been at great pains to establish 


and maintain, 
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number of machines, There is no doubt that dealers will take 


* Duy, them ‘readily, tt will be impossible for complainant. to 


5 gy great. 
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Defendants are, with great ‘elircumspe etions ore | i 








paring to-distribute quickly through many channels, a large 


these “machines “fn Yarge quantitiés, and” that the public,” 
thinking to obtain a ta Iking-machine for five dollars, will 


I 


pursue these individual ‘machines into the hands of their ul- 
timate purchasers, and unless the threatened wholesale infrin- 
gement be enjoinedy the resulting damage will be incalculable 
and irromedisbie. 
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Sworn to and subscribed before me tnis Taay at titi 
1896, 
“Notary Pubiic, P | 

District of Columbia. 
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| AFFIDAVIT OF GEORGE A, GUSTIN. | 








GEORGE A. GUSTIN, being duly sworn says? I reside 


= 
eee 


in New York City and am assistant manager of the New York 





Office of the Columbia Phonograph Company. Have been in this 
business over two years, I am well acquainted with the con- | 
struction and operation of the Amet Reproducing Graphophone, | 
pe mats and sold in Chicago early in the present year, and as | i | 
described in U.S. Letters-patent No. 562,753, granted June 23, 1 
1896 to E. H. Amet. | 
Some weeks ago I heard the first talk of a cheap repro- 
ducing machine,to be put on this market ,from a H.White, 
‘one of the defendants, who called and asked me if I wanted a 
cheap machine, Which he said was as good as a graphophone, and 


which he said he could sell for $10. He did not at that 





time specify the machine. Shortly after I left the city on 
my vacation and heard nothing more about it until my return . | 
On September 25, 1896, a letter was received from Mr, | I} 


Easton, directing that inquiries be made of Mr.L.W.Baldwin ie i 
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at 60 & 62 Murray Street for the cheap reproducing machine, 
} . . | 1 | 
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went to that place on the date last named and was referred 
to Mr,Baldwin, to whom I stated that I had called to see if 
I could purchase the cheap - rene ylboadinnnesta He replied that 


_they had: such a thing but ery not - Feady to put out the mach- 


aT. 


ines, Said he hoped to deliver them in a few dave. He took 


hot ify més, 


| 

| 

my house address and promised, when ready to make a sala, to 
On the same day, September 25rd, Mr,White, named above, | 


called and again said he could get one of the machines for $10, 


He volunteered the statement that I probably could not get 





one, but that he could. 7 


On October 2, 1896, Mr.R.F.Cromelin requested me to call 
at the office of the "Metaphone Co." at 104 Reade Street 
in this city, find out what business they were carrying on, 
and gather what information I could as to their operations, 

I called on that day, but the office,which is the second story 
front room, was closed, The sign on the coor reads "The 
Metaphone Co,",. I called again the following day, October | 
ord, and inquired for Mr,Leeds, Was told by the workman in | 
attendance that Mr,Leeds was not in, The said workman : | 
declined tio sell a machine, and referred me to Mr.,Leeds, who, | 
he said,was in charge, I saw in the room about fifty of | 
these metaphones and had full opportunity to inspect one of | 
them which was lying on a teble. It was easily identified | 
as the Amet machine, one of which, marked in this case 


"Complainant's Exhibit Amet Machine, Reeve Lewis, Notary 


———— 


Public*, is before me, differing therefrom only in slight 


details of construction. The main difference was that, instead | 


of a4 weight to give the desired pressure to the glass PePrOneen | 


ing arm, the machine I examined employed a spring. 
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i ° ¥€ made a 1 hird visit ‘to cx this pince on the morning 
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on aan of October 6th, I accompanied Mr, Samuel Nafew of this cltys , 






eds Oe Gseler, whe Was going there ‘to inquire’ terms etcs “itr 1204s 
eee oe Bea 2, 2 , 


ska was in, ‘and a Yong conversation ensued between him and Mr. 



















Nafew in my presence, Mr.,Leeds not being aware of my connect- 





"Vien with the Gotumbfa Phonograph Company. ‘The important 

Sask | statements ‘of Mr, ‘Leeds were, that they were getting ready to 
| supply the trade in quantities,’ that’ so far ‘ax they haa only 
sold a few machines, mainly as samples, and had only a few 


in stock; that they would not be ready to deliver in quan= 


SS 


_._ | tities until October 16th, that the price of the machine was 


$5.00 but he offered Mr.Nafew 100 at the rate of $3.50 each, 
that dealers who had seen them were ready to take quantities, 
and that Wilson, a dealer in Philadelphia, was ready to take 

a hundred immediately. Nafew asked if the Metaphone Co. was 
a Boston concern, and Leeds replied that it was not, that it 


was a concern run by New York people and was not incorporated. 


 — —————— 
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During the interview Leeds exhibited one of the machines, 


which was precisely as I have described abéve, and operated 


it for Nafew, after which he operated it for me, Its oper- 


— ————— = - 
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ation is the same as the graphophone, the reproducer resting 


loosely and with yielding pressure on the record tablet and | 
being guided by the groove in the tablet at the bottom of which 
is the sound record, 


Leeds cautioned Nafew to say nothing to the Graphophone 


—— ee 


or Phonograph Companies about his machine, stating that, as he 


“expressed it, they (he and his associates) were working"on the 
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quiet", and saying that if the other companies heard of it | | 

they might get out some literature about it, or there was | 

no knowing what might happen, 
Mr.Nafew stated to me after leaving, that the metaphone 

would unquestionably be taken by the dealers in large queRm 


tities, as soon as they were ready for delivery, and in m¥ 





= 7 
i on “ba 
os eT. oo *. iy 
a =— ." a 
ml t “gj ree es -~ a ee : 
7 = rt oi ae, ae ~ = ie ma * . ; Co sae ee 
: Ee ¥ Moe Me a) 
i Vek. “ar” "es =* 2 ey et Fe ee 
t Fd > = 






: as a ms = er ay! sgeen 3 b> Aes a: ~~ - 
F% ee = 2 nr A: eT “Tee PAP tes fos, Sl oe 
i it = i = es By ia 4 £ Pe 
j paes “th 6 no | doubt about it, PEF icy — Paes az ty aoe “Aer ae 
F — F it 2. Tee ¥ | a , 1 


ete oF i isy Z 1 ‘have ready. the affidavit of R,P, Croneltin hereing 
| 3 . - 





a 


* : = : s 
A i 
- tii. —_—s oe 








ieee SS | The etareneate made by him as to ‘the conversation with the. 

a ‘defendant James H.White, on October 2nd, 1696, and which took 

‘place in my presence, are true. ; 
1896, | | | | 
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CIRCUIT COURT OF THE UNITED STATES 


FOR THE SOUTHERN DISTRICT OF NEW YORK. 


ee en 
HOPHOSE, “COMPANY,” ae | so 2: 
Complainant . ) 
vs. - ) In Equity. 
LORING L. LEEDS, et al, ) 
Defendants. ) 


rT ole) Oise. tt 


State of New York, ) 
: se: 
County of New York.) 


EDWARD ™. BURNS, being duly sworn, deposes and 
saysi- 

I reside in New York City, and am in charge of the 
"Department of Travelling Salesmen and Insurance" of the 
Columbia Phonograph Company . 

Several days ago my attention-was called to an ad- 
vertisement of the "Huphonit Talking Machine." I visited the 
establishment at the address given, "0. 17 Warren street, 

New York City. On the glass entrance was the sign, "Lo Forte 
& Leeds." After some parley I was allowed to inspect the 
new machine---the "Euphonic." Mr. Lo Forte told 6 this ma- 
chine was the only one built so far, but that twelve were 
nearly completed and would be delivered shortly. 

I gave an order for one of the machines and two of 
the sound-records advertised by the establishment . Some days 
later, to-wit: Tuesday March 29, 1898, they were delivered at: 
my hotel. This machine I identify as the one marked "A G.Co. 


vs.L., ¥ 4 & B «. Complainant's Exhibit, Defendants’ -uphonic 
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From = experience as head of the canvassing depart- | 


“ment, revelling in all parts of this country, it is my be- 


lief that the sale or general distribution of this "euphonic® 
will be to the great and almost irreparable injury of the 
graphophone business. In the first Place, the sale of a 
néuphonic" would prevent the sale of a "Graphophone" to that 
purchaser; and in the second place, the "Euphonic" is such 
a crude, imperfect; unsatigactory instrument that one who had 


never heard a talking machine before, after hearing the 





"Suphonic" would imagine that all machines were as poor and 
unsatisfactory, and would never t!:ereafter take sufficient 
interest in the subject to listen to any proposition coming 
from an agent of the genuine grabophone. In other words, it 
would kill the market. Besides, an ignorant person hearing a 
Columbia Record on this "Euphonic" might attribute the unsatis- 


factory result to the record rather than to the machine. 


Btward/ Moura, 


Max, futo= AL eZ 


Ay Co, 
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COUNTY OF NEW YORK : 
‘3 | EDWARD D. FASTON being duly sworn, deposes and } 
isavs: I reside at Rochelle Park, New Jersey, and am Presi= 
ident of the Complainant Company. 
I have exeaminec one of the so-called "Euvhonic" 
| Talring Machines" edvertised by Lo Forte & Leeds. This ma- ' 
5 jenine in form and construction approaches the stander 
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N. Y. City. 


Dear Sir:- | . 


Ts * 
ae oe 
i he “7 


re eae ae _. GRAPHOPHONE COMPANY vs. LEEDS AND BALDWIN: Our 


ie 


attention has been called to a circular announcing the sO-= | 
called "Euphonic Talking Machine,” which from the cut eh atone | 
to be a modified Metaphone . Inferring that this machine is 
being introduced by your clients, Leeds and Baldwin, our 
Mr. Mauro called at your office today to inquire as to the 
fact. He was informed by Mr. Benjamin that his surmise was 
correct. Inasmuch as your clients have desisted from intro- 
ducing the Metaphone for over'a year past (in fact, ever since 
the preliminary injunction proceedings herein) we think that 
the marketing of a new machine, on the eve of a final hearing 
herein, is wt justified by the condition of the litigation, 
and would be restrained upon a showing of the facts to the 
Court. We suggest thnat both sides will be saved the trouble 
of an application to the Court for a restraining order if your 
clients will suspend their operations until the decision of 
this case. Unless you can give us assurances to this effect, 
we shall apply to the Court for an injunction pendente lite. 
Kindly give us your reply (at the above address) at your: 
earliest convenience, and oblige, 

Yours very truly, 

POLLOK & MAURO, 


Per 0. .A.3).M. 
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for.canplainmt herein,and am faniliar with all:the litim-~ 
tion in which the patent here in suit has been involve, 

In the suit of the American Graphophone Canpany vs. 
The Edison Phonograph Work s,in the Distit ct of New Jersey, 
profs were taken on both sides ana the eause was argusca on 


final hearing before the iate Judge Green at Trenion,on 


in 


Septenber 15th and 16th last. Subsequently to the death of 


secure another hearing,an amicable settloment of me suit 


was effected. Defmdmt, fora valuable consiaera tion, se- 


curéd a license wnder canplainant's pateit in Suit,and on 
Decanber 10th a final decree was eitered in the cawe,a copy | 


of said decree being hereto annexed, | | 


* 


| 
| 
| 
Juice Green and pendines efforts of complainant's comsel to 
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in 


the suit of the same canpleinant against Edward 

| H,Amet,in the Unitea States Circuit Court for the Northan 
District of T]llinois, wherein a decrse for complainant was 
entered,May 4, 1896, a petition for rehearing was supse- 
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| quently filed by the aefendant,with leave of the Court, After 
| the decree in the New Jersey case, motion was maae by com- 
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UNITED STATES CIRCUIT COURT, 
SOUTHERN DISTRICT OF NEW YORK, 


AMERICAN GRAPHOPHONE CO, 
ie versus 

LORING L. LEEDS, JAMES H. WHITE and LEROY N. BALDWIN ) 

Testimony by Charles Sumer Tainter 

Testimony of Thomas H, Macdonald 


Copies made from originals at National Museum of History and 
Technology and Edison National Historic Site, 197k. 
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UNITED STATES CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK 


einai edeieeeae Pearle 
AMERICAN GRAPHOPHONE COMPANY, 
Complainant, 
vs. 


LORING L. LEEDS, JAMES H. WHITE ana LEROY 
W. BALDWIN. 


Defendants, 


CHARLES S. TAINTER, a witness called on behalf of 
complainant, being first duly sworn, testifies as 


follows: 


DIRECT-$EXAMINATION by Mr. Mauro: 

Q. 1. Please state your name, age, residence and 
cccupation’ A, Charles 8. Tainter; of lawful age; 
residence, Washington, D. ©.; occupation, inventor. 

Q. 2. Are you the Summer Tainter who wes one of 
the grantees of the patent in suit? A. I am. 

Q. 3. State when, where and by whom, the inventions 
described and claimed in the patent in suit were worked 
out; and state your experience in the arts to which the 
invention is related? A, in 1881, the Volta Laboratory 
Association, composed of Alexander Graham Bell, Dr. 
Chichester A. Bell and myself was formed for the purpose 
of conducting scientific researches, making discoveries 
and inventions, both of practical and scientific value, 
and of obtaining patents for such discoveries and in- 
ventions. The inventions covered by the patent in suit 
were worked out By Dr. Bell and myself, beginning in 
the year 1881, and ending in the year 1885. 

For ten years prior to the formation of the Volta 
Laboratory Association 1 had devoted myself to the study 
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and construction of telegraphic, electrical and philo- 
sophical apparatus. iy studies and occupations had 
made me familiar with the laws of sound and light, and 
with instruments of precision of various kinds. In 
1871-2 I was employed by Charles Williams, dr., in the 
manufacture of telegraphic and electrical instruments. 
Afterward for a period of four or five years I was with 
the well kmown firm of Alvan Clark & Sons, at Cambridge- 
port, Mass., manufacturers of astronomical, mathematical 
and electrical apparatus. In 1874 L was commissioned by 
the U. 5S. Government a member of the expedition sent out 
to observe the transit of Venus, and on that mission visit- 
ed the observing stations in the Southern Hemisphere, havy- 
ing special care of the instruments used. Since 1878 I have 
specially devoted myself to tne development of apparatus for 
transmitting, recording and reproducing sounds. 

in 1879 I became associated with Mr. A. Graham sell in 
the development of acoustical apparatus, and during that 
and the following year developed the instrument mown as 
the “photophone,”" whereby sounds are transmitted to a dis- 
tance by means of radiant energy. At the conclusion of 
this work we took up for development the recording and 
reproducing of articulate speech and other sounds, to which 
both Mr. Bell and myself had previously devoted some atten- 
tion. 

Q@. 4. State briefly the general nature and range of 
your experimental work in this field? A. When we took 
up this subject. in 1861, the interest in it, which had 
been excited by the tdison indenting phonograph, and the 
numerous predictions made’ about it, had entirely subsided, 
the method of operation of that instrument had been found 
incapable of yielding practical results, and no better 
method had been proposed. We were animated by the belief that 
a method of recording and reproducing sounds could be dis- 
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covered whereby recognizabie and distinct reproduction of 
articulate speech as well as of musical sounds conld be ob- 
teined, and the discovery and perfection of such a method be- 
came our chief occupation for a period of about four years. 
We began by making a study of the tin foil phonograph with i 
a view to determining the causes of its failure which were 
not explained in any publication so far as 1 know. After 
determining tnese our experiments covered & great deal of 
ground. They embraced methods of recording, methods of 
reproducing recording materials, forms and arrangements of 
styles, diaphragms, mountings, «ce, &c. 

in developing the inventions described in these patents 
the experiments took a wide range, and the work extended 
through a number of years. In looking about for a means 
of recording which would be free from the defects that seemed to 
be inseparable from the indenting and embossing process, 
the cutting or graving method, which is used exclusively 
in the successful machines of the present time, was, among 
many others, one of the first that occurred to me. In 
developing this process, the difficulties that presented 
themselves were many and serious. Experiments had first 
to be made to discover what meterial was best suited to the 
purpose, and then to determine by what method a sound record 
could be accurately and with the required ease and rapidity 
produced therein. The study and examinations of different 
substances for a recording medium took a wide range and 
occupied many months. A great many forms of cutting styles 
were made and tested in the efforts to arrive at the best 
Shape for the purpose, and many experiments were made to 
determine the best form for ‘the complete appsratus. From 
experience had with the pliable strip, it was determined 
that the records, to be permanent, must be produced in a 
solid resisting material. It was also thought desirable 


to obtain the record in such a form that it could be used 
so Be ms 
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asa die, or mould, from which duplicates could be obtained. 
A great many experiments were carried on in this field. By 


the method of graving, or cutting out a record ina solid 





waxy composition, the difficulties and defects inherent in 

the plan of indenting or embossing a pliable strip were complete- 
ly overcome. Articulate speech was reproduced distinctly, 
accurately, and with purity of enunciation, and the record form- 
ed in the stiff tablet could be handled and transported 

through the mails without damage, and could be used in re- 
production many times. 

Q. 5. What were the main causes of failure of the indenting 
phonograph? A. As already stated, we began our work in this 
art by studying the causes of failure in the phonograph, ané 
soon learned that its construction was not adapted to produce, 
in the metal foil, an exact record of the sound vibrations, 
since, owing to the pliability of the material, the actions 
of the stylus while forming the record had a tendency to bend 
the foil some distance away from, and all around, the point 
of contact, and this action distorts that part of the record 
immediately back of the recording point. Furthermore, it 
was evident that an instrument that acted by forming a record 
in a pliable strip could never become practically successful, 
Since the record was essentially perishable, the utmost care 
being necessary in handling it to prevent injury. Every 
attempt at reproduction tended to smooth out and obliterate 
the sound record. Another serious defect in the Edison 
machine was its lack of recording capacity, as only a few 
words could be contained on quite a large area of foil. 

This necessitated freynent changes of the foil, which con- 
sumed much time and required considerable skill in properly 
adjusting the foil to the cylinder. It became evident, 
therefore, that the method of indenting a pliable strip, 
whether of tin-foil or of paper saturated with wax, or 
similar composition, involved elements of failure that 

foi. 
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‘warious forms of cutting 


could not be eliminated, and it seemed useless 


to attempt improving the phonograph 


Imay add that even if it wers possible to make a 
record sufficiently accurat2 for practical nurnoses i 
7, Such skhest could not be removed from ts 
cylinder on which it was mads, or bs subjected to oriinary 
ig, Without deforming the indentations ther 


As the result of these ohsearvations of the 


of the indenting process, which was the only working process 
of which any knowledge existed at the tims, we made it one 
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I Our chief objects to de and perfect a method and 
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apparatus, whereby records could be meade in a rigii or self- 
sustaining tablet, available for immediate reproduction, and 


which could be handled, transportei, placed on another machine 


and used repeatedly. 
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. 6.-:In one of your depositions in the suit against 


the Edison Phonograph Works, which you have befo 
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gave a history of the development of this invention, referring 
7 OY mame FRE- - 
to the 13 yolumes of records kept by you, and on page 567 of 


the printed record, after detailing your experiments with 
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vles, Vou say! 


"On Fabruary 13, 18682, experiments were made we a 
new form of rubbing-reproducer, wh' ch was arranged 50 a 
bear upon the record with yis 1dine pressure - oe he 5 
obtained with this reproducer opened up 4@ new 4 e] ie oe 
experiment, and made 4 turnine point in our werk, apg oa 
gradually led up to the successful reproiucer, and to tte 
employment of finer and more accurate Tr scoras." 
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Please explain why the results obtained with this 


ine voint in your work, and whet e2: 


5 : f ho snoraving yrogess Of Treco0Ta 
4¢ had in the devslopment o* the engraving 


j he re duc here referred to 
ing sounds? A. The reproducer “st f 


i 3 : : ¢ automatically adjusts 
described in Patent No. 341,214, which auto 


7 maintsin: tact there- 
itself to ths recori,automatically maintains contac 
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: 34% this point 
pressuré The experiment noted in my books at tnis 1 ; 
: ‘ 3 - exnerime in this 
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line. It was followed by many more, some of them being 
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On pages 49, 41, 42, 43, 44, 45, 46, 48 of Volume 6 of my 
"Home Notes"; Cn pegee 1, Oo, 7, 15, I7 and Fi. .o¢ Volume 7: 
On page 67 of Volume 8; on pages 83, 85, 87, 89, 31, 95 and 1% 
of Volume 11; on pages 67 and 71 of Volume 12; and pages 83 ang 
SO Ae was . ; 
39 of Volume 13. Thess experiments were of a delicate character, 
and they resvwlted in the construction of the reproducer described 
in our patent, and which so far as I know has been a Teaturs of 
every successful 4nd practical talking machine ever put on the 
market. All machines of the present day employ it. 

This feature of the invention contributed largely 
to making the entire operation of recording and reproducing 
sounds successful. Considering first the operation of 
Teproducing alone, the reproducer of thea Edison phonograph 
Wes carried by an arm which was stationary in operation. 


Adjusting devices wers provided to adjust the renroducer 
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laterally to the track of the record, and also to adjust 
radially with refsrence to the cylinder. These initial 
adjustments were very difficult to determine, and when dsetar- 
mined they did not insurs a successful Operation, because the 
Slightest variation in the piteh of ths spiral groove caused 
the raproducing style to move to one side or the other of the 
line of indentations. This necessitated repeated trials for 
adjustment. A record made at one temperature covld not be 
rsproaquced at another, owing to the expansion or contraction ¢ 
the recording material. On the other hand, a slight variation 
in the surface caused the reproducing style either to press too 
hard on the record and thus dsstroy it,or to break contact 
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ion of the freely mounted reproducer 
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the inven 
contributed to the success of the method of engraving sound 
records, because it enabled us to reduce the width and depth | 
of the cut-taken by the engraving style. In enrraving a sound 
record the point of the style remains constantly embedded in 
the recording material. It is actuated by the force of the 
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end wide cut, in order that reproduction sho d 
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amount of materiel to be cut out 


ct 


he large vibrations was consumed in the work of cutting to such 
2n extent that the form of thes2 vitrations was distorted or 


modified. Hence accurate records could not be made. TWhethe 


ob 


or not accurate records could be made by a narrow point operating 
&t & slight depth could not be known, as we had no means of 
reproducing from such records. With the fresly mounted reproducer, 
resting with yielding pressure on the tablet 
reproduce from shallow, narrow grooves. We were able then not 
oniy to demonstrate-the possibility of making accurate sound 
records by engraving, when the width of cut and depth of vene- 
tration were reduced to very small dimensions, but also to 
reproduce such records, thus making the engraving process a 
Success. 

Q. 7. Mr.: Benjamin, defendant's expert, says (x-Qs. 
78, 80), that the liability of a reproducer to lose track of a 
record groove when thers wers ten to the inch, would be diminishe 
and not increased if the lines were one hundred to the inch. Is 
he right in thet opinion? A. The difficulty of tracking the 
eroove increases as its width and depth diminish. 

With record grooves equal in size and shane, the 
reproducer will follow @ pitch of ten to the inch as readily 


as it will one of hundred: but should the reproaducer, tor 
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any reason, leave ths groove, it might, in the case of the coarss 
pitch travel along on the surface of the record cylinder tetwes=n 
the grooves, while with the fine pitch the specs hstween grooves 
being too narrow to support the reproducer the motion o2 whe 
cylinder throws it to one side or the other and into the groove. 
If, in the cass of the coarse pitch, the width of the groove 15 


mads eyusal to the pitch, the tracking will be less Git Ti Cups ond R. Wile 
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than in the case of the finer pitch, @s there is no place 
for the reproducer to rest otei- 

Dp Test Outside the groove, and when the 
groove is large it is more effective in guiding the raproducer. 


A disturbances that would throw the renroducer out of 4a fine 


with the tracking of the large one. 





groove would not interfer 


iv 


We were for a long time embarrassed in our work by 
the difficulty of reproiucing from a narrow and shallow record. 
On the ons hand the success of the method of engraving depended 
upon reducing to @ very fine hairlike line the cross-section of 
the record groove. On the other hand, it was utterly impossible, 
with the reproducing instrumentalities of the time, to reproduce 
from such &@ record. This difficulty was so great that we gave 
up for a time al? hope of producing satisfactory resi ts by the 
rubbing method of reproducing and made numerous experiments with 
other methods, as by jets of air and other fluids. After con- 
ceiving the idea of the yielding pressure renroducer, which 
brought us back to ths rubbing method, it required a great number 
of experiments to determine the construction of & reproducer 
which would automatically track such 4 fine groove as couid be 
made by the engraving method, and maintain constant contact 
therewith at uniform vressure. 

Q. 8. What wax or waxlike compositions did you 
use at and before the date of the patent in suit for 
receiving engraved records of sounds? A. The composition 
most generally employed and that which, up to that time best 
fulfilled the essential conditions for engraving sounds, was 
the one mentioned in ths patent, consisting of besswax and 
paraffine. We had used, however, other waxlike materials such ‘ 
&s stearine, and mixtures thereof with teeswax and paraffins. 

Q. 9. How many tarlets of the kind ‘beeswax and par- 
affine) were made and used, and what results were obtained with 
them? A. I cannot say with exactness. Certainly some hundreds 
of these tablets were made and used. I myself used a ereat 


many both in experimental work and for exhibit purposes, as well 
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srefrom with Complete succes 
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by many péople. 


Q. 19. Can you produce @ tablet by beeswax and 


WU 


eraffin such as useq at this time? A. ¥ can and do 


The tabi at Drovuced by the Witness is offe 


= . i. . f r i 
an eVigence and marked "Complainant's Exhibit 
“Seswax end Paraffin Record," XALOI 


7 © 
QO. 11. What Othsr compositions wers used prac- 
tically in the early daeys of ths ‘raphophone? A. About the 


tims the patents issued. or ¢ | 
patents issued, or shortly thereafter, we used a 


(reat me at | } 5 
rea many teblets composed of 75 per cent. beeswax and 


as) 
20 


Der cent. carn@uba wax. This composition was slightlv harder 


on 


than the besswax and paraffine record, or about as hard as the 
s0-cCallsd "soap" blanks now in general use. It was thes custom 
then to maks cylinders quite thick and to turn off the surface 
to prepare it for a new record. Other tablets were made with 
&® very thin coating so as to bs light enough for easy trans- 


miesion by mail. The light color of these and the beeswax 


cD 


and pareffin tablets was considered a disadvantage, because 
the record could not be readily distinguished on them. this 
account mainly ozoksrites wax, which is nearly black, was very 
extensively used, both alone and in admixture with other waxlike 
materials. These tablets were used to the extent of tens of 
thousands and by a great many people. 

QO. 13. Hays you ever had occasion yourssl?t to use 
them under conditions that tested their sfficiency and aurability’? 


nsively in corresnondsnce 


ip 


A. Yes; I smployed these tablets ext 


i 


with Mr. Henry Edmunds, who was in England, and with others. 
used them continuously for many years. During the World's Fair 
in Chicago, in 1893, I had one hundred graphorhones in constant 
use. I employed ozokerite tablets exclusively, using that 
summer between five and six thousand. The averace number or 


ae A = the machines 
were reproduced while on the machines ooo. wi 
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at the Fair was about one hundred times for each tablet. 

Q@. 13. What differences are trers between the 
s0ap tablets now used and those used with the early craphorhones? 
A. So far as the operations of recording and reproducing are 
concerned there is none. The records are made in the soap tahb- 
lets by a cutting style whose point is constantly embedded 


therein, and the sound record is made because the matsriai is 





1ik2 wax in being siightly cohesive, amorphous, and capable 
of being cut easily and smocthly by a style when actuated by the 


slight force of sonorous vibrations. These are 


ct 


he qualities we 
found to be necessary for recording sounds by the engraving math- 
od, and they are found in the compositions used at the present 
Gay. So far as physical characteristics go, these compositions 
Go not differ from these used by us before and after the issue 
of the patents. 
In form ths modern tablets differ in being somewhat 
shorter and thicker than the tablets generally used in 1886 and 
; thereabouts, though, as already stated, we made many tablets thick 
enough to be shaved down 4 number of times. These comnositions 
are less plastic than wax, and therefore not well adapted to be 
used as a thin coating on a paper or pasteboard foundation. This, 
however, is not an advantage, but the reverse. The merit of 
these compositions resides in their being highly amorphous and 
in the very slight cohesiveness of the perticles. They are 
somewhat harder than the beeswax and paraffine composition, but 
q not herder than the carnauba and bseswax composition descri* 
above. In fact, many compositions made by me baving a larger 
percentage of carnauba were harder than the modern tablets. 
Hardness, however, is not a desideratum, and when a composition 


is hard enough to stand over one hundred reproductions, as was 


2 
the oase with our early tablets, it is hard snough for all 
practical purposes. 

Q. 14. At what time in the course of your work did 


you begin to construct complete machines as distinevished from 
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cur work we operated in a well-equipred Jaboratory, furnished 


- , 
4 With all necessary anpliances for earrvine on axnerimental 
work. 
; After that we added a workshop to our laboratory, 
F ; 


designs of apparatus for the guidance of the workmen. I! have 
before m= two largs volumes of drawinggs which ars those or 
some of those made in these years. The apparatus represented 
by these drawings were 411 constructed in our workshop and 
tested experimentally. 

Q. 15. Wers or were not the different forms of 
gréphophone represented in the drawings of Patent No. 341,214 
in suit made and used prior to the grant of the patent? A. Yes: 


all these forms cf machines were actually made as well as the 
machine shown in my patent of the same date, No. 

specific form of/341,288. Drawings of the important destails 

of these machines are among those in the two volumes of drawings 


to which T have heretofore referred. I do not know what has 





become of the original machines, but inside the covers of 
Volume 13 of my note tooks are pasted photographs of machines 
used by members of the Volta laboratory Association in 1&64 and 


probably earlier. These machines were efficient instruments 


patents? A. Yes; a lot of six graphophones were made in August, 
September and October, 1885, at the factory of Pergman * Co., 
Nos. 292, 295 Avenue ©, New York City. I had the bills 

for this work and introduced them in eviience in ths New Jersey 
C&ss. 


Q. 17. Fv whom were the next lot of machin=s 
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made’ A. The next lot, of about three hundred, were made 
b + r m "y * & ‘ * i * 
y the Western Electric Co. of New York, ut this being a 


new class of work for that concern, the construction was 





not in all respects satisfactory. Consequently the Ameriam 


Grephophone Company, which had in th= meantime been organized, 


established its own factory in Pricggeport, and has from that 
tims to the present manufactured its own machines. 

Q. 18. Have you had any experience in making, or 
attempting to make, records by indenting paper, or vaper coated 
with paraffine, or similar materials, as mentioned in some of 
the sarly Edison patents? A. Yes; Dr. Rell and myself explored 
this part of the field very early in our experimental work, 
before we had arrived at the engraving method of the patent in 
Suit, and while we were testing the Edison indenting phonograph 
On various materials. In Volume 2 of my Home Notes, at page 43, 
a reference to some of these experiments is made. I quote 
the following under dats of June 18, 1881: 

"This morning I placed a@ sheet of legal cap paper upon 
the phonograph cylinder, and attempted to make a record 
upon it in the manner usvally emploved with tinfoil. The 
broad stvle described on pege 19 was employed." 

In this record the large vibrations were recorded, 
but the small ones were missing. The absence of the small 
vibrations were attributed to the elastic nature of the paper. 

It is one of the difficulties of indenting in tinfoil that this 
substance has also & slight elasticity, which gives it @ tendency 
to spring back when the style moves upwards or away Zrom the 
surface, and thus fails to preserve a record of the fine 
vibrations which characterize articulate speech, and serve to 
distinguish one word from another. Onr work, however, confirmed 
Mr. Edison's experiments in demonstrating that tinfoil was on 
the whole the most suitable material for use in ths indenting 
method. 

As app2ars from my notes, a sheet of ordinary n2ws- 
paper gave detter results than ths sheet of legal cap. Tracing 
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paper gave still better results, but the small vibrations 


results were unsatisfa ctory. In fact it makes no difference 
what pliable material is used with the indenting 1 
defects which maks that plan impracticable and caused its 
completes failure, are inherent in the method itself. No 


solidi material possesses the capacity of yieldins absolutely 


Bo as to follow all the motions of the indenting point. Ii 


ih 


it had that quality it would not be self-sustaining, and hence 
would bs useless for rarroduction. 
Counsel for comelainant offers in svinence= 
Volume 13 of Mr. Tainter's "Home Yotes" and 


the same is "Exhibit Tainter Yome Notes, Volume 
13, Reeve Lewis, “Notary Public." 


Also copies of the photographs on the inside covers 
of said volume and the same are marked respectively "Complsain- 
ant's Exhibit Tainter Photosraph No. 1" and "Comolainant's 
Exhibit Tainter Photograph No. 2". 


Also the exhibit heretofore marked for identification 


b 


"Complainant's Exhibit Commercial Sound Record", and the same 
js marked "Complainant's Exhibit Commercial Sound-Record." 
Cross-examination of Mr. Tainter by Mr. A. Parker Smith. 

Defendants' counsel obiects to so much of the 
witness! anewer to Direct-question 4 as relates to the method 
of forming souni-records and also to Question 5 and the answer 
thereto, as being irrelevant and immaterial to the issues Of 
this case, no claim on any method of recording being hers in 
suit. 

x-Q. 19. The different forme of graphophoness 


. i * 7 
patent in sit, which you 


Cb 


sllustrated in the drawing of th 


h TOU 3st 
etate in answer to Question 15 were made and which ¥' 


: > Note epresent, were 
the photographs in your: volume of Home Notes repr S 3 


P A = the tyre 
made for laboratory uss T presume, and machines of that ty] 


rad 
put in public use outside ot 
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the labora’ , T rre 
atory. Am I correct? If not, please state the 


facts. A. The machines represented by the photographs in 


Volume 13. of my "Home Notes" were rough machines constructed 
for laboratory use. No machines of the exact type shown were 


manufactured for sale. These machines contain, however, many 
of the important features covered hy Patent No. 441,214 in snutt, 
notably the recorder ang reproducer arranged to bear unon the 
ccording surface by yielding pressure. 
x-Q. 29. Does "Comrlainant's Exhibit Tainte 
Phonograph No. 2" show @ recording or renroducing device? A. 


The photographs referred to show toth recording and renroducing 


Gevices. In the upp2r photosraph the recorder is shown removed 


ib 


from the machine and placed against the back of the machine 


r 
60 as tO show the front of the recorder or the side which y 
contains the diaphragm and recording style. In ths lower 

~ 
photograph the recorier is shown in place on the machine in “he 

the position for making records. 9n ths base of the machine A 

~ in the lower phctograph is shown a reproducer. In reproducing 

the sounds from the dise the recorder was removed from the le 

upright stand or support and the reproducer substituted for it. ’ 

x-Q. 31. Is the tube shown attached to the reproducer . 

of metal? A. My recollection is that it was part metal and 5 

2 part consisted of a section of rubber tubing. 

. x-Q. 22. Referring to the photograph can vou point h 

: i tut eari of rubher, if 
ont which portin of the tube there appearing was 0° > "" yoves 
é i he rubber tub tended from the enlarged 

. any? A. I think the rubber tube exten z f 
part of the raproducer ehown lying on the stand in ths lower 5¢ 

. figure to the end of the stem. As T remember the construction - 
of the apparatus the stem of the recorder fitted into a nisce sti 
of metal tubing which was rivoted to the hase of the machins. “a 


When ths recorder was removed from this tube, the section of 

rubber pipe on the reproducer fitted over it. The rubter tube 

was introduced at this point to give lateral flexibility to 

the reproducer. | ee 
x-Q. 23. Were any ST@aphophones ever built or put 
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into Wee pyntesas a4 
SS outside of your laboratory which had Lenradun 
Ei at i Pe f ‘ Laer oe MAlLCceLras 


mounted . Seeti- ~ 1K 
4 On &@ section of Pubodsr tube a@s vay haye 


‘. x 
_. ai 10 a t Yi reed : hi 
mot Temember of any machines of that exact 


ci co Purpose. 
> . 34, ci. STs : 
Q. 34 In réference to the tacking of the rerro- 
ducer in ths sound groove you stats in answer to guestion 7 
that 
Wyre +7, ie. 3 
se With the fine pitch the snace between the grooves 
a4 74 To . pa ian ri 
Sing too narrow to support the reproducer the motion of 
ee | 2 2 F ey le ae , 
the cylinder throws it to on2= side or the other and into 


the zroove." 


DS you m2an by that statement that in the case of 
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the record grooves being fine and close togeths 
stylus cannot ride between any two grooves (even if momentarily 


displaced from one of them), but will slide down the sloping 


& fine pitched record the dividing rides between 
any two grooves is nearly if not quite sharp at the top. While 
it would be possible perhaps to make the reaproducer rest upon 
this ridge while the record surface is stationary, the moment 
the recording surface is put in motion the reproducer will be 
thrown off to ons sids or ths other and into the groove. 


x-Q. 65. Whereas, if the record had @ coarse pitch 


rH 


oe 
ib 


so that ther: would be a fiat space between two adjacent grooves 
of appreciable width, the recording stylus, if it rested on 

that flat space, might remain there even during the motion of 
the record surface without being forced over into sither one 

of the adjacent sound grooves. Is that correct? A. It often 


h by 
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OYVYes 
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hapyvens when there is a flat space between the record 


tq 


ce 


n riacs 
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that the reproducer does ride upon the crest of 
while ths record surface is in motion. 


x-Q. 26. Then to this extent the fine pitched: 
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tecord of say 190 threads to the inch acts more automatically 


££ - _ 
to force a misplaced reproducer styles back into operative 


engagement with the sound grooves than a sound record wi 


ct 
J. 
eal 


coarse pitch, say of ten threads to the inch having flat 
spacses between grooves, as you have described, wonla? A. Que 
tion 7 refers to the liability of a reproducer to lose trae! 
of the rscord groove. There would be no more liability to 


lose track of a groove having a pitch of ten to ths inch than 


> Se, 


thers would be in ths ca 


Q 


in 


2 of 100 to the inch provided the 
shape and size of the groove were the same in both cases. With 
& fine pitch, however, if by any means the reproducer point 
is forced from the groove, it will much more readily return 
to it for the reasons stated above. 

x-Q@. 27. And for the same reasons the fine pitched 
record will more readily force a reproducer styls which hes besn 
initially misplaced as by a careless operator in starting un 
the machine into operative contact with the sound groove than 
would the coarse pitched record? A. In the case of being 
initially displaced the reproducer point would more readily 
find the groove ina fine pitch than in that of a coarse one. 

x-@. 38. You state that certain records in the 
early days were made on Carnauba wax. What is the nature of 
this wax and how does it occur in the arts? A. Carnauba 
wax, in its commercial form, is a hard, brittle substance of 
yellowish color, which melts at about the same temperature as 
beeswax and paraffine. It is, I helieve, secreted by an 
insect and is found deposited upon the leaves of certain 
trees in the tropics. A mixture of 25 to 30 per cent. of 
this wax with beeswax makes a composition faliy Be hard as 
the record blanks at present in use, the so-called "soap 
blanks". 

x-Q. 29. Why was the manufacture and use of 


these Carnauba wax records discontinused* Were they not 


1B 
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Dut it was found that after a number of months a sort of funcus 


growth appeared upon the surface which interfered B2riously 
with rsproducing the sounds. This was the rrincipe] reason 


is 23 33 , 

ior aiscaraing them, as no remedy for it was found at the time. 
x-@. G39. You sneak of the "so-called soap blanks". 

Ar2 not the records sold by the Granhophone Comnany at the 


present time made of a genuine metallic soap? A. I do not 


Oo 13 
J 
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know the composition of the blanks made by the Graphophon 
Company. I understand, however, that they are composed largely 
of stearine and ogokerite wax. 

x-Q. 51. They have metallic substances in the! 
however, do they not, such as acetate of aluminum? A. That 
I do not know. 

x-Q@. 32. Thers have been manufactured and nvt 
out in guantities in the last few years, sound records 
which were formed of metallic soap. Is not that so? A. I 
do not know. I have no knowledgs of the comrositions use 
by the Graphophone Company, or others ) 
revealed to me. 

x-Q. 33. At the time of the making of the invention 
of the patent in suit, sound-records existing in the form of 
grooves with soaping walls were old, were they not? A. The 
grooves formed by the old tin-foil vrocess had walis that 
sloped mors or less. 

x-Q. 34. You have stated on your Ai rect-examination, 
in answer +o guestion 16, that you made certain experiments in 


sal cap paper, as appeérs by 


iy 


forming a sound record in le 
your "Home Notes". Did you maxe any experiments wi 
coztead with paraffine or 4 compound of be 
using ths recording and reproducing style of %. 
phonograph or its substantial equivalent? 
of Volume 2, 2° 


stvle descrited on page 19, 


"wes chisel-shaped with the edge rounded @ little in order 
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not to tear the tin-foil". I have no recollection of 
having made experiments similar to those referred to 
in your guéstion. 
| x-Q. 35. Do you know cf any reason why a 
sound record formed in a coating of paraffine or beeswax 
and paraffine on paper by such a@ style should not be as good 
@ record as one formed in tin-foil by the same style? A.A 
Btyle suitable for forming the rscord in tin-foil is not a 
good one for use with paraffine wax composition or in any 
process where the record is engraved. The engraving method 
reguires a sharp edge to the stvle, whereas with tin-foil the 
sharp edge would tear the material so that it is imnossibie 
to make records with it. 
and 

x-Q. 36. I think I understand fully apvreciate the 
fact that the sharp style does better engravim work and 
produces a better record in a soft substance than the styic 
which is "chisel-shaped with the edge rounded a little", but 
the point I was inquiring after was this - would the record 
in the wax composition made by such @ style with the “edge 
rounded a little" be as faithful &@ record as the one made in 
tin-foil by ths same style, even though it wasn't as good as 
a sharp style might have made in the waxlike material? A.A 
recora made in the wax by the style suitably ehaped for 
recording tin-foil would, I think, be inferior to the tin- 
foil record, for the reason that wax is a much more aQifficult 
materiul to press or emboss into shape than the tin-foil, ana 


most of the finer vibrations would *e completely lost in the 


WaX » 

x-Q. 37. A style which as chisel-shaped, anda 
with the edges only slightly rounded would not have much 
2ifficulty in penetrating a coating of paraffine, or of 
beeswax and paraffine, would it? A. I% can he readily 
pressed into the wax coating, but the resistance encountered 
by such a style in ploughing through the wax would 60 re- 
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first record which you made 
in wax or waxliks composition was mads with substantially 
the Edison rscording style, was it not? A. On page 51 
of Volumes 2 of my "Home Notes", under date of June 18, 
1881, I find the following note, which I believs was 


made in recoraing wpen wax:- 


ib 


first experiment that w 


"I find that beeswax is capxble of making a@ very 
fine record by simply drawing it past the style 
of the phonograph while speaking into the mouth- 
piece." 


On page 53 it is mentioned that - 


casion was the ore 
9 of this volume." 


The style raferred to is the ons descrited in my 


answer to x-Q. 34. 
Counesl for complainant tives notice that he 
will not in this case urge infringement of cl&im 
36, and withdraws said claim from consideration. 


CPARIES SUMNER TAINTER. 


Reeve Lewis, 
Notary Public, 


District of Columbia. 


Certificate Of Magistrate waived. 


Reeve Lewis, 
Notary Public, 


Distriet of Columbia. 
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| Whereunon= 
| | 
| Thomas H. Macdonald, a witness called by and on behalf 


of the complainant, having been first duly sworn, is examined; 


By Mr. Hauro; 


1.) QO. State vour nane, ace, residence and occupation? A. Hy 


managor of the factory of the Ave rican Granhopnone Company. 


nane is Thomas H. Macdonald; I am 37 years of ase. I aa the 
» | My residence is Bricgevort, connecticut. | 
| 
Be | Q. How lons have vou peen t.: fnctorv manar:-r of the Anerican 
& 
Granhnophons commanv? A. Sinee i8ei. 


Q. Stute wnat, if any, experience you had, prior to 1881 in | 


| 
| 
| 
| | 
the talkiny machine business? A. From 1889 until 1391; 1 

| 
| Vas xn inspector of phonoxgraphs and graphopnones for Jesse 


| H. Lippincott, the President of the North Auerican Phohograph 


4- 
: Company, and sole licenses of the American Graphopnone Colmany. 
| 
| I also conducted experimental work for Mr, LippAncott on 

! ~ 
both phonographs and grapnopnones, | 


; a 4. 9. Are you fanililar with the various tynes of talking mach= 
4 i 
‘ines and accessories that have been mit wpen the market at 


| various times since 1886? A. J think I am faniliar with all 
| the types of machines both phonofrravhs and gsraphnophones that 


. | | have been put upon the market since that time. 
! | 

De Q- Please state, in a general wav, what are your duties as 

factory marager? A.’ Uy duties as factory manager and super 

| 


| 

| 
intendent are those that usually devolvé unon the manager of 
a factory; the purcnase of material, the eimlovment of men, | 
| 

| 

| 


| 
| 
1&Gey ANA Also the charge of the experimental work in the | 
| 
is) 1 factory. I have had oharge of that work since 18691, ind have 
| i 


| chargo of it at the present tine. 
il 


| 
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6. Q./To what extent, if any, have you designed machines and parts 


of machines? A. All the machines, varts and accessories 


now handled by the American Graplophone Coimpeny are ox lv 





|design. All that have been made since 1891 and placed wpon 
the market are of inv desipn. 

7.Q. Aro, you oy are you not Pfamillar vith the cylindrical blanks | 
or tublets ttsod for the making of sounderecords manufactured 
wy the American’ Graphophone Company? A. I 2a fauiliar with | 
a the cylinders or record tahliets thut they itake or have 

‘ nade. | 


8. Q.02 what materials are the tabléts now manufactured py the | 





Auerican Graphophone Gonpany, comnposed?, A. Over ninety=five 





| : | | 

p= cent of tne iaterial is stearic acid or stearin and | 

jozocerite, or paraffire is sometines substituted for ogocerite, 
| 

| 

i The ozocerite used is usually Knovn ink the trade as ceresin, 


o yr refined ozocerite, that is ozocerite with the crude mater= 


dals and inipurities removad,. 


$.Q. When you say that ninoty=five nar cent is somposed of stearin 








jand stearic acid and paracfine ogocerite or coresin, do you 





mean that five ver cent of the tablets or blanks are sconmosed 
| 


| 
| 
| | 
of othor material? A. The statement was that over ~inety= | 
| | | 
five per cent. of the matorlal in the blank was canposed of | 
! , 
ithat material. I would hesitate to say the exact anount, but | 
'& 
Tay luupression 15, without having thought up the matter, that 
fully ninety-eicht per sent. of the weight, and possibly | 
| 


eee of the actual weight of the material in the blanks, 

as at PESHONS manufactied, would be a mixture of stearis 
acid or stoarin and ozocorite, naraffine or ceresin. 

10.Q.0f wnat materials wero the tablets manufactured previously to 
the adoption of the vresent commorition, composed? A. Thev 
"7ere Made of various waxes or vax—l1ike substances, principally 
1 mixture of ozocerite or ceresin anid paraffine. A large mire 
ber of the cylinders sold were of that mixture. 
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Yo what extent were tablets, such as are referred to in vour 
last answer, manufactured, sold and used? A. A great many) 
thousands were manifacturead, sold and used. I should say 
considerablv over a mindired thousand. 

Can you produce a tablet of this desoription? A. I ocan,amm do. 
State, if you can, what is the composition of the tablet you 
have just produced? A. This is a composition of ozocerite or 
ceresin and pnaraffine. . 

Gounsel for the cormlainant offers4 in evidence the 
tablet prodused by the witness to be marked "Commlain= 
nnt's Exhibit OzOcerite Tablet®, with the title of this 
suit and the initinis of tne examinor, 

Ploasse state how well these tablets ansvered the purpose of 
receiving sound vecordis by the ongraving metnod? A, The tab= 
lets vere used quite extensively, Some or them are used at 
tha present time and have been used during the entire seven 
years, They make a very rood resord, and when all the core) 
ditions of the machine are right, that is “when the machine is 
properly adjusted, the record is entirely satisfactory as sat] 
record of spanch, . | | 
Compara the operation of making a sound resora upon tablets | 
like "Coumlainant's Exhibit Osdcerite Tablet", an the oper 
ation of mskins a record upen tublets such as are more gener~ 
aliy used at the present time, and state what, if any dif= 
ferences thore are betiiecen these to onerations? A, The op= 
eration of making a reoord woon this ogoscarite blank and that 
in use at the prosent time is vory similar. So far as the 
actual making of the record itself is ooncerned, there is 
absolutely no differonce, In both cases the cuttinghtvlus 
attached to the daLanhrapm is lot down until its point is | 
puried in the surface of the material of the tablet; that : 
is, is cutting a& groove and removing the surv’ace of the tablot. 
This stylus is vibrated by the sound waves which cut the 


grooves into hills and hollows, depressions and elevations, 
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corresponding with the sound waves. Tne only difference in | 

the oneration of the maciine is in slight mchanical changes | 

of construction of the recorder. There is no dlfferonce 

whatever in the roproduwer. The sare reproducer is used in 

both cases and can be used. 

Can you produce a graphophone of the early type, such as was. 

used in connection with blanks like “Complainant's Exhibit | 

Ozocerite Tablot"? A. I can. The machine in here. 
Jo; vlirinant's counsel offers the machine produced by the | 
witness in evirtonce, 7.4 40 he markod “Complainant's Ex 
uipi«s <«raphophone", with the title of this suit and the 
initials of the MNxanin r, 

Mr, Reninamin, an exnert vitness for the defendant, has refer 


red to &.: iviterLald somposing the présent soiarrcial tablet 

| 
ge "lead soap", which consists of a migture of the salts of | 
lead ant fetes or fixed oils. Are thore anv recording tablets 


now in use, 30 far aS you Know, made of material of this doa 
erintion? A. ‘There are none, | 
Hr. Benjiranin has defined metallis soannas a "mMirnture of lead | 
salts with fats or fixed oils. Thev sonetimos contain lith-_ 


argn". Please state trhether this is an acaurate definition, | 
| 
and in vour ansver dsfine what is umiallv meant by Ametallic | 


goan"? A. I do not consider that to be an asccurnte define 


ition. In the first place he defines metallis soap as being 


componed only of lead, I do n& wunierstand that comnorcei: al 


metallic soaps are to bea restricted to such 2 narro’ constrict 
Bl 


ion as that. He says also that they may contain lithorze. 


| 
Litharge is lead, and he could not make a lead soap unless | 
| 
he did use litharme. He savs they sometimes contain litnarge,. 


They nlways contain it. They are lead soans, and Llitharre 

is morely the peroxide of lead. I should defines atmetellic 
sdap"to be anv soap which has a second meatal in it for seieaieniait 
ing vurnoses or other purmoses, All soaps are metallic s0nDs. 


Soap cannot be made without containing a metal. The union 
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of a Metal with a fixed o11l makes a soap. They may add a 


—_—— 


second metal for the purpose of hardening it or othorwise,: 


call it conmercially a metallic soap, simpiv to distinguish 


it fron the ordinarv soap, Hv impression is that this is what is 
known commercially as %a metallic soap", 
Are or are not the suvstances referred to by Mr, Benjamin as 

a "mixture of lead salts with fats or fixed sils*", nmitable for 
use as recordings tablets? A. Commercially sneavinr, no. Tab= 
ists made with lead saits are sultabvle for recording tablets on 
any @f the talking machines now in use; that is, a récord can 
be made on a dead salt tablet, and has been made, but they are 
not comiorclally successful and are not used by any of the mane 
uwlasturers OF talking machine tanlets. 
What is tne general nature of the substance scormeorclally Known 
as lead soan? A. It is a sort, sticky substance, somenat sim 
ilar to putty, and is usually used by physicians as a plaster 
for ulcers and sorés of that deserintion. it is sometimes spoken 
of as lead plaster or isad ointnent. 

What is the metallic base of the hard comercial soaps and what 
the metailis base of the soft somiercial soanvs? A. -The bare 
of the hard soap is sodiwa and the base of thé sof’ soap is 
potassiinr. 
Mr. Benjamin refers to hard soaps pradiced by patassium, Have 
you Knowledges of any such? A. fi have not. Ky impression is 
that there is no nard soan made fromotassiua I think smp 
makers would give a considerable amount of money to any one who 
could iauke thell a hard soap from potassiiua. | 

Is the expression "Metallic soap", as appliod to tho sonponttion 
used as recorliing tablets, an accurate designation or not? A. I 
think 1% is not an accurate designation. 


What is the basis or what is the warrant for avnlyine this tern 
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| 
eo tjose compositions?. A. The only varrant is the fact that | 


| 


| 
|* second metal has been added to the Party acid, which has bean 


“saponified py sodium for the nurpose of hardening the compound, 
| | | 
25 Qe | Were the wax or vaxliko scormositions used with the early rapt 
| ; 
\° onhones alvayvs of the same degree of hardness? A. Thev wero | 
| 


Peas. Many of them were ituch hardar than those nov in use and | 





_ known as "netallis soap", Carnauba wax vas mich used in the 

| ie work. Garnauha wax is mish harder than the present a 

| cording tablet used upon talking machines, und it was more 

| brittle. 

26 Q. Tas 1% or vas it not posslble to obtain by varving the a 
ions of the inaterilals used any desirud “agree of hardness ny 


|the Onammeuba wax ent elther beeswax , pararfine or onocerite 


tablets vere made which vere entirely too hard for uso, ant it 
| 
| became necessary to soften them in order that resoris wiht be 


: 
| 
| 
| 
| the conmpositiong A. It was; bv wetuy suitable oroportions of 
| 
| 
| 
ae made upon then. 

i o | | 
27 Qe | What form of blanks Bre now Manufactured for use vith the 

_ Graphophone? A. ‘Tne Dlank Known as the P blank and the B 

| blank ure now mamifactured Tor use on the graphophone. 
—« BB Qe “can you produce one oF cach OF those? A, 1 can, 1 do produce 
4 one of cach. 
q counsol fer the complainant offers in evidence a cylindrical 
| tablet +10 be marked "Coinplainant's Axhihbit F Blank" ,with : 

the title of this cass aml the initials of the Exauiner, 

Counsel for the complainant offers in evidence anotner | 


erblet to ba marked "Cormlainant's Exhibit P Riank*,with 

the title of this case andi the initials of the RFxaiminer, 
| 
| 
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4 x—Q. 


S x=-Q. 


6 x—Q. 


af x-Q. 


| 
CROSS=BXAMINATION by Mr. Smith: ” 
Are you familiar with the constmistion of the machine lil 
trated and desoribed in the vatent of Bell & Tainter, No. 
$41,214, the same being the patent in suit? A. I am familiar 
with the machines described in that patent. , 
Have you ever seen a machine constmioted as therein shown and 
descrobed? <A. Yes; I have seen the machine described therein. 
When and where vas that? A. I have one of the macnines des= 
cribed in that patent in mv possession at the factory now. 
To vour knowledge, vas a machine of that type ever soki or 


othervise put into practical use? 


The question was objected to by counsel for the com 
Ylainany as immaterial. 


| 
Ae Bo you mean by *tynpe*® the exact mechanical constriction 
of that machine? 
Yes, or with slight and immaterial variations? A. Ail of 
the Machines that were sold during my connection with the 
company up to 1891 were identical in principle with those 
machines. There were slight mechanical variations, but my 
impression is that some ‘rere sold which were exact copies of 
the model described in the patent. IJ am not positive about 
that, however, as I was not connected with the Graphophone 
Company during that time. 

Did the machines about which you are sneaking have records in 
the shape of disos instead of cylinders? A. The machines 
of which I am speaking had records in the shape of oylinderd. 
Are you aware of the fact that the machine described in the | 
patent in suit has a record in the shane of a diso, and that 
all the Parts are constructed to co-operate with sch a form 
of record? A. The patent to which I refer in my testimony 
here and the patent which I have in mind does not describe 


machine having a record in the form of a disc.It is a reoord 
Raymond R. Wile 
Reet bicy 


8 X—Qe 


S$ x=. 


SS ee — = 
eS ES 7 a — 





= le ee 


a 


Sa I a 
= = : ec ee ee — 


SS 


| 
in the form of a oylinder, similar to the one exhibited here 
(Complainant's Exhibit Ozocerite Tablet). | 
Have you ever seen a grandhophone hahbing a record in the BESye 
of a disco? A. I have seen sich machines. | 
Please desoribe them and state where and when vou saw them? 


A. My recollection is that I first saw that machine at the 


| 


residence of Mr, John H. White in Washington some time during 
the year 1890, I yould not be positive as to the date, but | 
it was near that time. The essential parts of those machines 
consist of the disc, the resorder and the reproducer,. The | 
disco consisted of a flat surface of pasteboard, and I thank | 
some of them were metak, covered with a mixture similar to 
that used on the gramorhone ovlinders at that time. I assume 
that it was a mixture of ozocerite and varaffine, Some of : 
them also were a mixture containing Carnauba wax. The on 
was constmicted so that the recorder, when let down, rested. 
upon the diso near the center, and when the machine was sot | 
in operation the dise revolved and the recorder was set $o= 
wards the outer edge of the disc. ‘It, therefore, cut a spiral 
line upon the diso, and the record made unon the surfaces or 
the flat disc appeared in sviral lines, commencing near the 
center and extending towards the circimference, Reproduction 
was accommlished by placing the reproducer in the same posit= 
ion in which the recorder was at the start, and again oper 
ating the mamine, The renrodistion vas very similar to that 
made on the ordinary graphophone with a cylindrical tablet. | 


The principles involved were identical in both machines, the 





recorder and reproducer being exactly the same in principle | 


| 


and the tablet being exactly the same in principle, thore 


being merely a variation in the mechanical forn, | 
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2 | 
A IQ x=-Q. Did you see more than one of such machines? A. My iipression 
| 
but I would not be positive about that. | 


is that Mr. White had two of those mohines in his possession 


———— ee 
ee 


11 x<0, | Other than those two machines yo: have never seen any of that | 
P | type? as I understand you? A. I have built a number of that 
: | tyne myself for experimental vork and have used then. 


12 x=Q. | To your knowledge were any such type of machines ever sold 





| 
| 
for use by the public? A. To my positive Knovledge none were 


- ever sold; that is, I am not positive that try were sold. 


13 x=Q. How was the reproducer mounted in those machines whish You 


sav in Mr. White's possession? A. My recollection of the | 
exact mechanical construction of that machine is rather din. 
My impression is that the reproducer was mounted on a stom 
about six inches long, a small hollow tube. The renrodrer | 


was mounted at the end of that stem and mounted flexibly, 


the end would have free lateral nlay, thus enabling it +t9 


follow the record and keep it adjusted. 


a —a i a 


14 x=. Inthe machines which you say you made exnerinentilly, ha ing 


| 
| 
| 
| 
| 
| 
| 
{ 
| 
‘ 
| 
| 
1 
' 
| 
' 
"| 
| 
| 
‘ 
| 
| 
1 
| 
1 
i 


| 

that js, it was mounted with 4 ball and scooket joint so that 
| 

| 

! the end of a sten about four and a half inches in length py 
j 


y | a ball and socket joint similar to, and in fast almostran 


axact copy of the constmiction now usedin the graphophor, 
| which, is described in the patent issued to me, the objesct 


“being to give free lateral play to the reprodmcer, so that it 


| 


discs, how was the reproducer mounted? <A, It was inounted on 
| 

| May follow the grooves and Keep in berfect adjustment. | 
| 


iSx=0. Those are all the machines of the diso tvpe that vou have | 
| ever seen or known of, that is, those in Mr, White's en, 
| ion, and those vou made vourself? A. Those in Mr. Yhite's 
possession am *tnose I made myself are the only machines I 


have any knowlege of, 
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Did you ever see a sound record commosed or heeawax and p 
affine, two varts or pvaraffine and one part beeswax? A. TI 
have made those cylinders and have used thei 

Were any other materials used in those records that you so 
wade? A. I have made oylinders ormloving almost every wax 


and combination of waxes possibile. Those to wnich I spec= 


| 
| 
| 


ifically refer here were composed only of paraffine and pees= 


| 


Wax. | 

I prosume those were records that vou made in your experinen= 
tai work?ANAXXBXR AIHA said. A. They were made in exports! 
montal work and were also sdid. Thev vere placed in regular 
manufacture. 

They were sold during what period of time? A. From 1890 to. 
1691. I will say, in respect to that, that L side mny ex=— — 
periments upog the rraphophone cylinder DYLer Bo mv employ= 
ment by the Graphophone Company and while I was still in the 
eiploy of ir. Livpincott. Most of those exnerinents on those 
cylinders, or at loast a great many of them, vere made in 1890. 
How many of tose beeswax and paraffine so nd records dia you 
make and sell? A. Ii have Knowledge of the musber that were | 
made and sold. I merely conducted the exneriments and eueraet 
the result of those exneriments over to the manager of the | 
Graphophone Company, who was, at that time, Hr. Russell. How 
many vwore:-sent out I have no knowledge of JI know that many 
of them vere sent out, because reports upm them by the anaes 
were alvays given to me for my guidance in iimroving and | 
changing the mixture. The mvaber that was sent out I an un 
certain about. 
Do you remeriber any particular reports on sich beesvax and 
paraffine records? A. I could not positively recall any thing 
nov. The general tenor of those reports was always in cormar 
ison with the blanks that wore used before it or about vaca 


time. They were usually of a general nature. I know éhat ott iced 
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24 x=—0. 


25 x=—Q, 


many times thev were very conflicting. One user would pro= | 
nounce ther to be infinitely superior to anything we had 
siven before, and another user, on the same lot or blanks, | 
vouln pronounce them to be not as good. The avprage man does 
not agrees very well with his neighbor on those subjects. 
These beeswax and parafrine rectards vere put out in an ex= 
perimental vay, as I understand you? A. No, I did not state 
thate JI inade experiments upon them and turned them over ” 
the manner of the frctory. All that he put out were put wt 
in the remilar way and were sold. How long he continued to 
use them was a natter within his discretion, and I could ni 
testify in regard to it, beca&se I have no knovledge about Lt. 
The manager of the factory was merely trying them on the pubs 
lis, but they never became 2 standard record? A. He might — 
possibly have been doing so xnd he might possibly not have | 
been doing so, I could not testify to that effect. 

As I understand your testimony, then, you made some blanks | 
of beesvax and paraffine, in the course of your experimental 
wOrK, and turned the rasukt over to the miter of the eee oe 
and beyond that you Know nothing as to the practical side of 
the matter? A. I know that the cylinders were used I have 
seen them used practically, and during quite a neriod of 5A10@ 
I have used them practically myself. Sone of the cylinders | 
made at that time are still in existence and can be used today. 
Znere are other manufacturers of blanks for gound records | 
besides the establishment of which vou are the sperintendent? 
A. Theres are! ; 
How many of sush manufacturers are there to your knovledre? 
A. I have only positive knowledge of one. I have heard in= | 
cidjentally that there are a munber of people who have been 
making these blanks in variow varts of the world, 

And you have no positive and complete information as to the 
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commosition of the planks which are boing made and which have 








il 


| bem madé by those other manufacturors? A. I assiyhe that I | 
| | have that Knormledge. I think I know the formula which is 
beings used by all the manufacturers of those blanks of whan : 
I have any knovled7a,. | 
¥ou assume that fast, but have vou absolute Knowledge of all | 
| the different compos sitjons oF blanks that aro used? A. it | 
| is pnossinlie that those mamifacturers may vary thoir formula 
| fron dav to dav. The knovledze that I yvossess of their imam 
| may have bean oorrect at the time I acquired At, and may 

: possibiy not he sorract now. My opinion te that they are 

| manufacturing their blanks unter formilas with which I am 
fanliiar. 

Leaving out of the question vour oninion, which is not asked 
for, vour positive knowledre is, of soairse, incormlete as to 


the commosition of blanks that are beint mace andhave heen 


$e 


——————_——— 


|Iade during the gfrowth of the talking machine business? A. 

That would devend wnon how vou restrict the term "positive 
knowledge", If you restrict it tp the actual mamifacture in 
Iny presence, I have not that Knowiedge,. I have a Knowledge 

of the composition of those blanks obtained by accurate 

| analyses, by the testimony of those who have inade tnem, and 
| by Making blanks on those fommilas, which I have obtained, 

| and which produce precisely the same result, and have the 


\same appearance, and are, so far as 1 or anv conpetent wite 


But stilithere might have been different types of blanks mane |. 


“ufactured and put on the market of whibh you may not have an 


| analysis? A. Certainiv, there may have been many of then, 
\If Mr, Hdison, for instance, should have testified that his 


Cori pany had manufactured blanks containing lead soap and put 


| 
| 
| 
| 
| 
| 
| 
| 
(ness oan judge, the sane, I have that Knowledge. | 
| 
| | 
the same on the market, vou would not presme to contradict 


inim? A. I would not. Raymond 
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32 x—Q. Are vou a ohemist? A. I am not a chemist in the scceptansce 
| that term usually has. 

3% x=, “ana vour sominintanne at the subject of soans is Merely mich | 
| ais vou have picked up in your work of Innking sounn records? | 
| Ae Mv knovledge of scaps has came £9 me in my researches and | 
| vork in the manufacture of sound recordr, | 

34 x=. Io prittilaness a necessary feature of a satisfactory plank | 





i | | 
| for a sound record? A, It is not; it is a convenient feature. 
| o 
35 x-Q. * a is n commosition or compound which is brittle inakes a | 


better sound record than one not brittle? A. No; put it is | 
|more convenient to ret a good sound record From a blank which | 


lie brittle than from one which is not brittle; that is, it 


a more eSAKLlY aAGcGcOMDLlished, Dut it is not necessarilv a net=- 


| 
i 


ee ——— 


| 
ter recoil. 
36 xeQ. ‘Then cormerciallv speaking a brittle substance is 4 better 


| substance for making e sound record on because it can be more 


A ckcenemseniitie done? <A. Cnitnercially speaking what is know 





jas brittleness in a plank is an advantaze. 
I 


| 
IREDIREC? EXAMINATION by Mr. Haro; 
| 





R=-D=Q.1. vere any of the early wax-like compositions brittle in the 


lsense an which vou used that term in your last ansver? A. 


ee — 


} ) 
| They vere very mich mora brittle than those nov in use, 


R=D=—Q.2- [Fan it not possible at that tine, by varvings the materials 
land proportions to obtain anv degree of brittleness? A. It was. 
R=-D=Q.3-6 De vou know when the 10t of ogocerite blanks from which Cone 


Dlainant's Exhibit "Ozocerite Tablet® was taxen were manu= 
| 

! 

\factured, or at about what they vere manuractured? 

| , 


| The guestion was ecbjected to by counsel for the defen 
} dants as not vroper redirect-oxatination. 


| 
| 
| 


‘Ae Not later than 1392. My impression is those vers: made 


| 

| 

about 1891, | 
| 


|] R-D=-Q.4. What persons or concerns in this country are engaged in the 
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a manuficture of tablets for sound records to your Knowledge? 


IA. [ie American Granhophone Company, and the Fdison Phono= 





. leraph works. I have learnea, from what I consider to be re= 
Liable infornation, that the farm of Walcutt & Leeds nave 


| 
i 
i) 


| 
imamifactured these planks. 


i 
R=D—Q.5. You RKtate that you have, knowledge derived by analyses and 


| 
othormise of the composition of which these planks made by 


‘other co ncerns.than tne American Grapyhophone Company are 
it 
q eomosed. Please state to vnat extent, if any, they are oc T- 
and 
posed of stea in or stearic acid mx paraffine or ozocertie, 
| 


= ba = EES... 


| 


or any of the other waxiike :naterials tc mich you have rof- 
| 


3 | - 
iorred in the course of your deposition? A. I have not the 


SS 


analyser hore, but to the bostafmy recollection the cunntat= 
ivo analvsess snows in the neighborhood of ninety<seven or 


hinety-oiznt per cente—= and it may have peen 6 little more | 
{ 


than that = of hydrocarbon, which is here aefine: to be ozo= 
perite pr seresin,. OF sourse the analyses gave ceresin or 
revtined ozocerite,. I would havo tO look that mMatier up, as 


i 
had occasion to look at it for from a year and a. half +o tro 


| 
| 
it is some years since the analysis was made, andi I have not 
YoOarse | 
dnr-ng.6. You have referred to A certain disc machine or machines which 
4 nade records upon a flat diso shaped tablet. Please state 
what results, as to the renvroduction of the recorded sound, 
° E you optained with those machines? A. I obtained results fully 
| as good with that form of machine as are obtained by the usa 
of the form of michine at present in uso. 
R=-D.Qe Ve Hor what reason 1s the cylinder form of machina preferred? 
A. ‘he cylindrical tablet is preferred pecause oF the sondite 


| 
ions of tnanufacture, the convenience of handing, ana espoc= | 
| 
dally bocuuse of the convenience for preparing the surface | 


for receiving a record. It was somewhat dilfTicurt to DPOPATE) v wit 
| Research Library 





| 
| 
i 
| 
| 


in tho ordinary sense, or to tron it. In the preparation of 


| 
| 
7 | tho surface of a diso to receive a record, that is to shaveit 
| thie graphnepnone paper plank, the surface of the ozocerite 
| 


plank is prepered by ironing it; that is by passing it | 
throusvh a not die. The strenrtn of the cylindrical tablet 
| 


is also imen greater than that of the flat tablet, and it ns) 
| 
| 


Re=-x= Ql, Is a mixture of tyvo parts paraffine and one part thite peos=| 


less Liable to be proken or destroyed. 


RM=CROSS<$HXAMINATION ny Mr, Sialth: 


wax brittle? A. It is not. 





Please explain to tho Court *hat vou mean by stearic acid, E 
‘4 pes 
what its provorties are and in what shane 1t apocars? A. | 
} 
Tallows or fats from which ordinary scang is made contain | 
| 
comercial sense, contains those three things;. Stearic | 


| 
. 
stearic acid, Oleic acid and glycerine. A propor soaDn,ii a 
: | 
| yeild is tne residue, after the oleis acid and flycerine nas | 
j 
been removed. In other weds, ordinary soap is made fron | 
what is known as a neutral fat, which,when corbined with 
i a T A | 
sodi'm or pottassiun, forms soap. When the oleic acid and | 
| 
gxycerine has been removed ve have a hard white crystalline | 


suhstance remaining, which 15 a waxlike substance, which san | 


i 


be moulred betvoen the fingers, but is very much harder than 


— 


ee 


ordinary tulley. This is known in the tre as stoaric acid, 
i! . | 


It is an acid and has all tho acid reactions. When this 3g 


— 


= 
= 


_—— = 
— = 


colbined with godium va have a iuiion of the oxide of god 


| 
and a fatty acid., It is not a true soap, commiorclally speak- 
4 1 
ing. it dis not a soop such a5 is Known in tho comnerelal | 
y | 
y { world, beemise camorolal soaps ara composed of neutral Sats, 


i) 


Re-x=—0.3- ) What proportion do vor use of this stearic acid and ozocerite 
| | 


| in the composition of that sound record? A. it varies, rune 
i | 
ning as nigh as 3O0 per cent. of ozocerite. I think that is 
| 
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Re~x=Q.4. 


Re=%0 M05 


Re~-x=-9 s 6 e 


Re~-x=0.7. 








nnn 


the hirhost I have used. I never use less than fifteen or 
gixteen por cent. I have exporimnented with a very rrich eroat- 

er proportion than that, mt LT have ndéver used them in a coir, 
neroinl way. 

Then, roughly apeaking, the blank of which you sneak 1s core 
posed of from 70 to 8&5 ner cant. of stoaric acid?. A. tae: 

it will fall betweon segonty=five and eightvefive per cente | 

I think. | | 
Vou nave testified that "Conplainant's EXhnibit Ozocerite 
Tablet" was nanufactured about 1991. Are any such tahliots 
peins mamifuctured nov? Ae We are not manufacturing then 


a% the present time, | 


a 


iow lone has it been since vou have manulectired any of thot | 
A. None, of them I think, have been manufactured since 1893.| 
Their manifacture was superceded by that of the blank marked 
"Somplainant's Bxhihbit P Blank", and "Commlainant's Exhibit | 
B® Blank", was 1%? A. Their mwanutacture was superceded by 
tne nanufacture of those tvo bisnks in 1893, 

The silsnature and sertificite of the deposition of this 


Witness was waived by the consent of counsel for the 
rasooetive parties. 
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ALI. BUSINESS LETTERS SHOULD BE ADDRESSED TO THE COMPANY. 


3. M. BRYAN, CHAS. J. BELL, A. H. SPEAKE, CHAS. FLINT, 
PRESIDENT. ¥.<PRES T AWD TREAS, SECRETARY. GEM. MANAGER, 
D RECTORS : : ) | PRINCIPAL OFFICE : 
er ca wi AMERICAN GRAPHOPHONE COMPANY, al 
' 619 14TH Street, N. W., 
CHAS. J. BELL. + : 
GARDINER G. HUBBARD, | Wasnmetow, D.C. 
CHAS, 5. TAINTER. Factory: BRIDGEPORT, CONN. 
EDW. 1. EASTON. 
we, fA. OULET, 
WIM H. WHITE, 
ap aglentaseteleaay T. H, MACDONALD, Mawacre. 
jas. A. BATES, ‘ 


Bridgeport, Conn. June 10, 1893. 


Mrre de Co English, 
#34 Frankfort St., 
New York. 


Dear Sir:- 

The cylinder arrived OK. I have tried it on the phonograph 
a number of times. It does not work very well. The material seems 
too tough. It is not sufficiently friable to clear itself before — 
the recording needle and the consequence is a chatter, and poor 
record. The color and texturd are good- It seems to lack a 
sufficient hard dryness, if I may so term it, to give a good 


record. 
Bec chances 
: Yours 
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Ss. M. BRYAN, 
PRESIDENT. 


(CB aed, 

' Sam'L M, RPYAM, 
CHAS, J. BELL, 
GAWINNER O, 
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WM, A. GUL 
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JAS. AL MATES, 
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* 684 Broadway, 
12 West 23d Street, 
2 East 42d Street, 


309 Canal Street. | 
122 West Broadway. RECEI ED OF... 


i a DEPOT, | ) 2? dea Scie 
|_-ersey City, N. J. J— “OT So -VElUe 


Marked___ 7.47%. 727 @ Aa 
* i a? 
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No. 180 (Not Negotlable.) 
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Express Company may entrust of deli 










is to be forwarded td our Agency nearest or most con- bove described property for transpo*tation, 








irphat is miftnglly nee t 
ver to démteamiljoy y, afd thereglelivered to other phy Repeal the transportation, | and shall define and limit the liability therefor of such other el ba or person, ~* 
vant en n of this contract, ane it is agreed, that the sald Kxpreas In no event shall the Adams Express Company be liable for any Josa or damaye unless ~ 







Y, and are not to be held Hable of responalble for any 


the claim therefor shall be presented to them, in writing, at this office, within thirty days 
sis be be by the CARRIERS to whom the enme 


after this date, in n statement to which this receipt pliall be annexed. | 
All articles of GLASS, or contained In glass, or any of n fragile nature, will be taken at r 







low or dumelec to enif 


muy he by as ny entrQsted, of arising frum the dangers of Ruilroade, Occan 







y 
or Kiver Navigd epots, or in Transit, Leakage, Brenkage, or | Shipper'’s risk only, and the Shipper nerees that the Company shall not be held responsible 
fret: Keause whitever, unlese_ in every car vsame be proved to have occurred from the | for any injury, by breakage or x erwise, nor for damage to pouds not properly packed and 
frou @ gros eclipz ' id eEsEs Com nny. oF thoi servants; nor, in any event. shall | secured for transportation. 
ve a lt ia further agreed that said Company shall not, in any event, be linble for any Joes, 

damage or detcution, caused by a acts of God, Civil or Military outhority, or by Rebellion, 
Piracy, Insurrection, or Riot, or the dangers incident to a time of war, or by any rivtous or 
arme! assemblage. = 

If any aum of money, besides the charge for tronaportation, Is to be collected from the 
coneigneo on delivery of the above described property, and the same ie not paid within thirty 
days from the date hereof, the Shipper aggeca that shia Company may return said property / 
tohimat the expiration of that time, sulgert to pte conditions of this receipt, nod that be 
will pay the charges for transportation Ath 4, nod that the lability of this Company / 
for such pr “beck while (n its possess the purpose of making auch col'ection, shail 
iat of Warehousemeé, only, 
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U. S. CIRCUIT COURT. Southern District of New York 


American Graphophone oma In Equity. 
VS e 
Loring L. Leeds et al, ) 


Opinion, November 10, 1896, 


Reported in 77 Federal Reporter 193-19) 
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wisted in their ye ee rse with full knowledge of the adiuaten: 






! pecete. aoe patents have only: a. very 


plaintiff is not itself engaged. in the 
“licensees are 80. >. engaged, and. they 





AMERICAN GRAPHAPHOND Co. vy. LEEDS et aL ' 
(Circulit Court, 8. D. New York. November 10, 1896.) . 


Patext Scrrs—Previmtnary InJUNCTION—ADJUDICATIONS IN OTHER CrRcUrTs. 
An adjudication sustaining a patent fs not conclusive in favor of granting a 
preliminary injunction In a suit in another circuit, where a decisive question 


raised in the latter suit was not contested in the former, and it appears that, in 


the former, a motion for reargument for the purpose of ralsing this point has been ” 


entertained, but not yet decided. 


This was a suit in equity by the American Graphaphone Company 
against Loring L. Leeds and others for alleged infringement ofa 
patent. The cause was heard on a motion for preliminary injunc- 
tion. 


Philip Mauro and Benjamin F. Lee, for the motion. 
R. N. Dyer, opposed. , ad 

LACOMBE, Circuit Judge. The only question really ‘eich’ 
on this motion is whether the adjudication in support of the patent 
in the district of Illinois is to be taken as controlling as to validity 
and scope of the claigns relied upon, when application is made here 
for preliminary injunction. If there had been no adjudication, in- 


junction would be refused, in view of the serious dispute as to ma- 


terial issues in the case. Had there been no proceedings subsequent 
to such adjudication, it might be that this court would not inquire 
with much particularity as to the issues raised and the evidence 


introduced in the earlier suit, when it is admitted, as it is here, that — 


the alleged infringing machines are substantially the same. _ It 
appears, however, that in the earlier suit there Was no serious con- 


tention but that the sound record (of wax or some other material - 


upon which the record was impressed) was the discovery and in- 
vention of Bell & Tainter; that the court in that case was convinced 
that Bell & Tainter were ‘entitled to this invention; that such con- 
viction lay at the basis of the court’s conclusion; and that because 
of such conviction the court held the particular claims here relied 
upon to be valid as a combination containing this invention of the 
sound record. It now appears that it is not only not conceded that 
this sound record was the invention of Bell & Tainter, but, on the 
contrary, it is strenuously insisted that it was the invention of Edi- 
son. Upon that disputed point a mass of evidence has been pro- 
duced which should not be passed upon on the hearing of a prelimi- 
“V.77F.no.1—13 
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nary motion.’ And it further appears that, when the attention of 
the court in the earlier case was called to this condition of affairs, 
it entertained a motion for reargument, which has not yet been de 
cided, and which that court has intimated it will not decide until the 
determination of this important issue of fact in the main case (in 
New Jersey). Under these circumstances the case in Illinois must 
be considered as sub judice,—a matter not yet decided,—and there- 
fore not entitling the complainant to a preliminary injunction as an 
adjudication sustaining the claims relied on. Motion denied. 


[ . 
“WESTERN WHEEL SCRAPER CO. v. DRINNIN et al. 
(Circuit Court, N. D. Illinois, S. D. July 10, 1896.) 


1, PATENTS FoR InvENTIONSB—PATENTABILITY—ROAD SCRAPER. . 
Letters patent No. 379,550, issued to the Western Wheel Scraper Com- 


— pany March 14, 158s, and No. 330,068, issued to said company March 27, 


1888, for improvements in wheeled road scrapers, consisting of a combina- 
tion of old elements to produce a machine in which vertical, horizontal, 
and angular adjustments of the scraper blade may be made by the man 
who rides it without stopping the machine, are not void for want of in- 


vention. 
2. SamME—INFRINGEMENT. 


Such patents are infringed by a device containing all the substamtial 
elements of the patented machines, except that rods are substituted for 
chains, as a means of changing the position of the scraper blade. 


' Suit for injunction brought by the Western Wheel Scraper Company 
against William Drinnin and Charles Pate. 
Bond, Adams, Pickard \&/Jackson, for complainant. 
H. C. Hartman, for defendants. 


GROSSCUP, District Judge\, The bill is to restrain infringement 
of letters patent No. 379,550, granted to complainant, on application 
of 5S. F. Welch, March 13,/1888, and also to restrain infringement of 
letters patent No, 380,068) granted to.complainant, on application of 
5. F. Welch, March 27, 1888. Both ofthese patents relate to road 


. serapers. Patent No. 37%, 550, with the claim relied upon, is as fol- 


lows: 


To All Whom It may Concérn: Be it known thaWJ, S. Frank Welch, resid- 
ing at Mt. Pleasant, in the county of Henry and state of Iowa, and a citizen 


“of the United States, have jnvented a new and useful,improvement in road 


graders, of which the following ia a specitication, reference being had to the 
accompanying drawings, inf which Fig. 1 is a plan. Figy2 is n rear eleva- 
tion. Fig. 3 is a side elevition. Fig. 4 is a detail, being & longitudinal sec- 
tion through the rings, F, As, and pinion, « Fig. 5 is a detail, being a sec- 
tion at line, x, of Fig. 1. /My invention relates to that class af roud graders 
in which the scraper is stipported by a frame mounted on Wheels, and in 


which it can be adjusted vertically and laterally, and can be aét at different . 


angles of diagonal adjustment to the roadbed. The icading object of my in- 
vention is to provide convenient and cflicient means, by the use of which 
the various adjustments desired can be secured, which I accomplish as illus- 
trated in the drawings, and as hereinafter fully deseribed. Those things 
which I claim as pew will be set forth in the claims. In the drawiugs, A, A‘, 
represent the front and rear wheels of the road grader, which wheels are sup- 
ported on axles as usual. B, LG’, are the frout and rear bolsters. The front 
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UeSe CIRCUIT COURT, SOUTHERN DISTRICT OF NeW YORK 


American Graphophone Co. ) In Equity 
versus ) 

Loring L. Leeds,James H. White ) 

& Leroy W. Baldwin ) 


Opinion, June 18, 1898. 


Reported in 87 Federal Reporter 373-379 
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AMERICAN GRAPHOPHONE CO: Y. LEEDS. 878: 


From these claims, and a description of both patents as contained 
in the respective specifications, it appears that the purpose of both 
patents is the same, viz. to produce an ¢mbossed picture or photograph, 
and that the principal parts or fungfions of both methods are for the 
most part substantially similar. / The only material difference be- 
tween the two is that by complainants’ method, as covered by the 
Taber patent, the picture to be embossed is transferred to a block,: 
ock, while by the defendant’s method, as 













_ carved out in the | 
covered by his patent, the Autline of the picture is cut on the block, 


ed out, following the picture, which is set 
up in front.of the ca This difference in the two methods of 
transferring the _pictu s upon the blocks for the purpose of carving 
them out is, in my opinion, suflicient to distinguish the two patents, 
aud to defeat any claim for infringement. It is true that the result 
accomplished, viz,An embossed picture, is the same with both methods. 
But infringemepts are notdetermined by the result accomplished. It 
is the means by which that result is attained which is determinative: 
ifg upon a questiomof infringement. Carver y. Hyde, 16 
; Le Roy vy. Tatham\14 How. 156; Corning v. Burden, 
52; Burr v. Duryee, 1 "221 Faller v. Yentzer, 94 U. 8. 


and the~picture is then ca 


ra 


15 How. 
288; Isfapp v. Morss, 150 U. 8. 221, 
infrivgement, there must be identity in means, not merely in purpose, 

‘yzction, or effect. 3 Rob. Pat. p. 46, § 893, and cases there cited. 

Besides, the patent issued to the defendant, the complainants’ as- 

signor (the Taber patent), not being a pioneer invention, is entitled to 
a prima facie presumption in favor of its patentability. ‘ Boyd v. Hay- 
Tool Co., 158 U. 8S, 260, 261, 15 Sup. Ct. 887; Putnam. Bottle-Stopper 
Co., 88 Fed. 234; Ney Mfg. Co. v. Superior Drill Coy 56 Fed. 152; 
IKkohler v. George Worthington Co., T7 Fed. 844. It does not appear 
that the defendant has infringed by using or following the method cov- 
ered by the Taber patent, and in this view of the case it would seem 
to be unnecessary to pass upon the question whether either Taber 
or Marceau invented anything, inasmuch as both are restricted, as 
ubove stated, to the exact and specific devices or methods claimed 
by them, and the complainants have failed to show that the defendant 






Sup. Ct. 81. To constitute 





> has used the particular method to which they may be deemed entitled. 


From these views, it follows that the bill must be dismissed, and it is 
so ordered. 





AMERICAN GRAPHOPHONE CO. v. LEEDS et aL 
(Circuit Court, S. D. New York. June 18, 1838.) 


1. PaTeENntTs—ANTICIPATION—GRAPHOPHONES. 
A recording cylinder for a graphophone, consisting of a blank made of 
4 Pliable substance, covered with tin or metal foil, on which indentations 
are wade by a rigid indenting point, is not an anticipation of a cylinder of 
a Waxy substance from which the metal foil is omitted, and upon which au 
engraved record is made. ) 
£ Same. 
Where a patentee has made an actual living invention, which the public 
are able to use, the court is not called upon to struggle to decipber an an- 
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ticipation In the unfinished work and the surmises of earller students of 
the same subject. ; 
8B, BAME—PATENTABLE COMBINATIONS. 

The combination of a loosely mounted reproducer of a graphophone with 
the grooved tablet or cylinder, or other body having a sound record en- 
graved thereon in the form of a groove in a waxy substance, is a true and 
patentable combination. 

& Samie—INFrinogemMeEntT. ' 

‘Lhe so-called “metallic soap record" for graphophones, which consists 
substantially of a mixture of stearic acid or stearin and ozocerite, paratlin, 
and ceresin, and is a cohesive, wax-like material, without fiber, is within 
the claims cf a patent describing a sound record formed of a waxy or 
amorphous or slightly cobesive substance, which can readily be cut and 
readily be removed in chips or shavings. 

6. Samu—ConTRIBUTORY INFRINGEMENT. 

One who makes and sells the loosely mounted sound reproducer of the 

patent alone, with Intent that it shall be used with sound records made 


and sold under a patent covering a combination of the record and repro- . 


ducer, is guilty of infringement. 


6 Same. 

The Bell & Taintor patent, No. 341,214, for improvements in recording 
and reproducing speech and other sounds, construed, and weld valid and 
infringed as to claims 19, 20, 21, 22, 23, and 24, and invalid for want of in- 
vention as to claims 37 and 38. < 


This was a suit in equity by the American Graphophone Com- 
pany against Loring L. Leeds, James H. White, and Leroy W. Bald- 
win for alleged infringement of a patent for an improvement in 
recording and reproducing speech and other sounds. 

Philip Mauro, for comp'ainant. 

William Houston Kenyon and A. Parker Smith, for defendants. 


SHIPMAN, Circuit Judge. This bill in equity relates to the al- 
leged infringement of claims 19, 20, 21, 22, 23, 24, 37, and 38 of 
letters patent No. 341,214, dated May 4, 1886, issued to Chichester 
A. Bell and Sumner Taintor for an improvement in recording and 


reproducing speech and other sounds; in other words. for the in- . 


strument now known as the “Graphophone.” These claims are as 
follows: 
“(19) The combination, with a reproducing style, of a mounting therefor, 


which leaves said style free to move laterally, and thereby adjust itself 
automatically to a sound record, substantially as described. (20) The re- 


producer loosely mounted on a suitable support, so that the reproducing style : 
is capable of a lateral movement, and may, in consequence thereof, adjust 


itself automatically on the record, substantially as described. (21) The re- 
producer mounted on a universal joint, and held against the record by 
vielding pressure, substantially as described. (22) The combination, witb a 
grooved tablet or other body having a sound record formed therein, of a 
reproducer haying a rubbing style loosely mounted, so that it is free to move 
laterally, and thus adjust itself to the groove, substantially as described. (23) 
The combination, with the tablet or other body having the sound record formed 
therein ag an irregular groove with sloping walls, of a reproducer having a 
style for rubbing over said record, and mounted on a universal jolnut, sub- 
stantially as described. (24) The combination, with a sound record formed 
in wax or a wax-like material, of a reproducer having a rubbing style for re- 
celving sonorous vibrations from said record,substantially as described.” “(37) 
The reproducer mounted on a hinged arm, and provided with a sound con- 
veyer extending lengthwise of said arm, substantially as described. (38) The 
reproducer mounted on a hinged arm, and provided with a sound conveyer 
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extending lengthwise of said arm, and connected at - hinge with ap exte- 
rior sound conveyer, substantially as described.” | 


Prior to the patent in suit there had appeared the French pat- 
ent to Charles Cros, No. 124,213, dated May 1, 1878; an article in 
Le Rappel, dated December 14, 1877, in regard to the Cros device; 
an article in the Journal Cosmos, in "December, 1878, describing the 
phonograph of the Abbe Carbonel; and articles in 1879 describing 
Lambrigot’s phonograph; and there had also appeared Edison’s pho 
nograph, described to some extent in his United States letters pat- 
ent dated February 19, 1878. 

The French devices were complicated, and, outside of experimental 
and scientific investigation, were of no value as practical instro- 
ments. - From the Edison phonograph much was anticipated. It 
came into public use in about 1879, bat in actual service it dis- 
closed radical defects, and it ceased in 1880 to have a position ‘as 
an article of ordinary use. The record was made by indentation 
upon a surface of yielding material, such as paper saturated -or 
coated with something like paraffin, ‘and a sheet of metal foil, or 
tin foil, over the underlying sheet. The tin foil received an im- 
pression from a rigid diaphragm having an indenting point secured 
to its center. The great difficulty arose from the pliable character 
of the material upon which the record was attempted to be made. 
As stated by Mr. Taintor, the indenting point bent the tin foil down 
and around the point of contact, and distorted the indentations 
The record was perishable, was easily obliterated, and was easily 
injured when removed from the machine, and after a short trial 
the tin-foil indenting process fell into disuse. The experiments of 
the patentees of the patent in suit commenced in 1881, and resulted 


in the abandonment of any process of indentation, or of embossing, 


upon a pliable material, and in the substitution therefor of the 
cutting or the engraving the record in the form of a groove with 
sloping walls in a waxy substance, without fiber, and slightly co 
hesive, in which a clean cut could be made. It was found neces- 
sary that the material should be cut or engraved at the point of 
the blade, and that it should be capable of being readily removed 
in chips or shavings. The rigid reproducer was also abandoned, 
and a loosely mounted reproducer was substituted in its place, so 
loosely mounted that, resting against the recording material by 
gravity, it was guided by the record, and followed all the elevations 
and depressions in the groove. The material of the record and 
the reproducer are each necessary parts of the invention. Either 
part without the other would be ineffectual, but in combination 
both tend to make an operative and successful instrument. Judge 
Grosscup, who did not think that the reproducer by itself was pat- 
entable, attributed great value to its combination with the waxy 
record. He said in the Amet Case: 

“The substance upon which the record is cut, and the reproducer thus 
loosely mounted, by which it ls enabled to follow the undulations of the groore, 
together constitute an effective portion of the mechanism. Either, without 
the other, would be useless for the purpose of a graphopboue or phonograph. 
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Together they bring about a successful result. They therefore constitute a 


patentable combination.” 


74 led, 789, 


This peculiarity of the dual invention of the material for an 
engraved record and the reproducer, and the fact that the latter was 
brought into being to make the former of practical value, is of 
much importance in the proper construction of the quoted claims of 
the patent, if it should be held that the reproducer alone, though 


novel, is not patentable. 


to the details of the specification. 

The {first position in regard to the claims in suit is that any 
claim based upon the originality of the new sound record, and 
especially claim 24, is void, because sound records formed in wax, 
or wax-like material, were old in the art of reproducing spepch, and 


stress is laid upon Edison’s experiments. 


The defenses are numerous, and extend 


Mr. Edison did experi- 


ment upon almost every material, and undoubtedly experimented 
upon wax, and discarded one material after another, until, in his 
completed phonograph, he used a yielding material, and required 


that it should be covered with tin or metal foil. 


In his British 


patent No. 1,644, of 1878, which contained his ideas, both completed 
and crude, he describes the material to be indented as follows: 


“The material upon which the record ls made may be of metal foil, such as 
tin, iron. copper, lead, zinc, cadmium, or a foil made of composition of metals. 
Paper or other materials may be used, the same being coated with paratfiin 
or other hydrocarbons, waxes, gums, or lacs, and the sheet 60 prepared may 
itself be indented, or the material, say paper, may be made to pass through a 


bath of hot paraffin and thence between scrapers. 


Thin metal foll is now 


placed on the material, and the sheet passed through rollers, which give it a 
beautiful smooth surface. The indentation can now be made in the foil 
and the paraffin or similar material, and the indenting point does not become 


_ clogged with the paraffin in consequence of the intervening foil.” 


He did not use, unless experimentally, a blank made of wax, or 
of a waxy substance, which was to become, by itself, the sound 
record to be used for reproduction. It is unnecessary to describe the 
theories of the French scientists in regard to the materia] for re- 
cording, because, while they used wax or stearin or paraffin upon 
the surface of a recording cylinder made of meial or of glass, none 
of them attempted to reproduce the sounds from a wax or paraiiin 
or stearin record, but the reproduction was from the metal surface. 
The declaration in the specification that “no one has reproduced 
sounds from a wax record by rubbing a style or reproducer over it” 
is true; and it is furthermore true that this combination first shown 
in the patent in suit, either in method of operation or in the charac- 
ter of its results, converted the noteworthy, but short-lived, instru- 
ment of Edison into a machine of widespread use and of perinanent 
Each member of the combination was new, the result was 
new, and was not attained by the application of an old device to a 


utility. 


similar subject. 


Pennsylvania R. Co. v. Locomotive Engine Safety 
Truck Co., 110 U.S. 490, 4 Sup. Ct. 220. 


The defendants, upon the theory that claims 19, 20, and 21 relate 
merely to a loosely-mounted reproducer. are of the opinion that a 
reproducer capable of automatically adjusting itself to the record 
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rroove, and loosely mounted, after the general plan of the patented 
invention, was disclosed in the Edison British patent of 1878. This 
; patent contained some of the suggestions and sketches of various 
| sorts and kinds which Mr. Edison had thought of or had made during 
: his experiments upon a subject novel, intricate, and scientific, which 
required manifold and delicate experiments, and in which he took a 
9 great interest. Some of his surmises and beliefs in regard to what 
could be or might be done were thrown into this patent. The de- 
fendants’ expert, with manifest consciousness of the difficulties in 
the text, translates the language of the descriptions of Figs. 27, 34, 
and 37 to mean that Edison had in his mind a gravity reproducer, 
{ or to show that such a reproducer can be inferred from the language. 
These descriptions are confessedly vague, and it is confeasedly difficult 
° to know the interpretation which the writer placed upon some of 
a the words which he uses. Bell and Taintor made an actual, living in- 
| vention which the public are able to use, and a court is not called 
upon to struggle to decipher an anticipation in the unfinished work 
aud the surmises of earlier students of the same subject. 
Having ascertained in what the invention of the patentees consisted, 
it is necessary to know whether it was aptly described in the claims. 
The two improvements of importance with respect to claims 19 to 
24, inclusive, are the new material for a sound record upon which 
vertically undulating grooves with sloping walls were engraved by a 
cutting style; and the reproducer which rested upon these grooves by , 
gravity, and moving along them, “imparted to a second diaphragm the } 
vibrations incident to the elevations and depressions of the bottoms f 
of the groove.” A leading, and perhaps the only, novel element in ehh 
this gravity or “floating” reproducer is the universal joint, and Judye 193 
Grosscup was not disposed to regard its adaptation to a new use as Ls 
a patentable invention. He thought that while that element, sepa 
rately considered, was not invention, the combination which included 
it with the new record was patentable, and called the combination 
“the mechanical means whereby the art of recording and reproducing 
speech and sounds is first made practically effective. To deny to it the 
dignity and quality of invention would be to deny the patentability of 
every first great mechanical success.” 
I think it may be that the improvement in the reproducing style 
was more than the mounting of an old style upon a universal joint, 
and that the reproducer may be patentable itself, because the style 
needed, not only the lateral motion produced by a universal joint, but 
also an elastic and yielding pressure against the record; but, if the 
reproducer is not patentable by itself, I fully agree with Judge 
Grosscup’s idea of the patentable character of the combination which 
_ @ppears in these claims, and concur with him that any device which 
~ combines the reproducer described in claims 19 to 24 with the grooved 
i tablet, or other body having a sound record as described in the patent, 
and especially in claims 22 and 24, is an infringement of the patent 
in suit. It is stated that claim 23 was not in the Amet Case. This 
‘construction is not so broad as that which the solicitor for the pat- 
* entees apparently hoped for, but it limits the claims to the improve- : 
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By ts if ‘4 ments which, in combination, created the new machine, and which are 
ei bey Lo abundantly described in the specification. 
2 + a eae? Infringement is denied because their apparatus is not intended for 
| ees" a use “with a sound record formed in wax or a wax-like material,” 
‘a tye a but with the sound record now commonly in use, and called a “méetal- 
a oe Pl lic soap record,” which is said to have been the invention of Mr, Edi- 
a ag son, and to have been patented in 1890. The material which is de- 
MN) ee eh scribed in the patent is a waxy or amurphous or slightly cohesive 
Rye f=? ooo) g -Seh substance, which can readily be cut, and can readily be removed in 
ake eae a oe: chips or. shavin gs. The metallic soap blank is substantially a mixture 
i ae i of stearic acid or stearin and ozocerite, paraffin, and ceresin, and is 
; i eh RES 7: a cohesive, wax-like material, without fiber. Mr. Edison in two pat- 
esate pao. ' ents, Nos. 484,583 and 484,584, in speaking of the phonogram blanks 
Se 1 + yt st in use in 1892, says: “The surface is ordinarily of wax, or a stearate 

m wr ad or hard metallic soap or other wax-like material or composition.” 
Pe ah Etat J The criticism in regard to the material is not well founded. 
oy Yee. The defendants’ machine is simply for the purpose of reproducing 
i g\ -h3 ‘ the customary wax-like sound records of the patent, which are cut 

ds 4 os ot ad in a groove with sloping walls. These records are made by the owner 
- a gy dF of the patent, and sold separately for reproduction. The reproducing 
inn hy PR device “consists of a reproducing point on one end of a glass tube, the 
eS 4 ea: other end of which is loosely mounted on the frame of the machine. 
oa “aid a When a sound record is on the mandrel, the reproducing point rests by 
Pq -f.: *| yravity upon the record,and with a yielding pressure, which is rendered 
te a Fs udjustable by means of the adjustable coiled spring. The mounting 
ip . oe Soe of the reproducer tube or hollow arm is a free or universal mounting, 

m | ae %. so that it can swing laterally or in a longitudinal plane at the same 
Pitre 7. Aes 5 time that the reproducing point rises and falls in following the sinu- 
De St ie. osities of the sound record. In operation, the reproducer is allowed to 
B.S vie Tm rest, with its free end carrying the reproducer point, on the record 
A Rs i oe ey linder. As the record cylinder revolves, the reproducer swings later- 
ae, Ae eat er ally, being guided solely by the fine sound Store, and being kept 

‘ arta te in place by the sloping walls thereof.”” 

‘G ae 4a Sy “So far as the reproducing device is coueerned, there is no sub- 

€ > oa : stantial controversy in regard to infringement, but it is said that the 

eT a eb ak defendants do not infringe claims 22, 23, and 24, because they neither 

“Th. © Hex 353 make nor sell the sound records, but simply sell this reproducing de- 

Pr | Skates vice, to be used as the purchaser chooses. It is well known that the 

5; hoes complainant makes many records, embodying pieces of music, ad- 
2) tes Pod dresses or other speech, and sell them to be used by the owners of a 
ys: araie graphophone. The defendants’ device is an economical infringement 

* Be See of one element of the claim, which is sold for the purpose of being ~ 

Ey used in connection with the other element. The design of the de- © 
| aa ms fendants’ machine, and their intent in selling it, are to have it used 
eee. 3 in connection with the engraved sound record of the complainant. 

Zt There was a very little hearsay, but no proof, that the defendants’ 

~~ et device was used witb a celluloid record, and it sufficiently appears 

7 re that its only actual use was in connection with the patented record. 
‘goad ge ae Infringement of the combination of claims 22, 23, and 24 is the legal 
eet 2h ae result. 
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I do not think that the improvement deseribed'in dlaims 27 and 
38 posseases the element of patentable invention. It is am obvious 
See nd of eee, when Sie RepIGnces MS mounted tes Wages 


” a there be an interlocutory decree against an infringemént of 
claims 19, 20, 21, 22, 23, and 24, and for an accounting, whieh will 
be drawn substantially in the form settled by Judge Grosscup in 
the Amet Case, and printed in 74 Fed. 1008. 
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THOMBSON-HOUSTON ELECTRIC OO. v. UNION EY. 00. et al 


(Circuit Court, 5. D. New oe a 
1. Patrewrs—IsvENTION. a 





which thé spring which presses the arm uy ‘ard 4s also attached, rather 
than to % car itself, ‘BO that the arm may Se ee saicaamiakia? the 


car to the 









‘ANE. 
‘for ioprovements in ovrerhbead 


poele patent, No. 495.8 
void, as to claims 1], 12, and 12, 


for electric railways, ig 
able invention. 










pany meraiivat the Uniou ‘Vallee Cain ans and the Walker Oom- 
pany for alleged infringement of the Van a Depoeie patent for im- 


- Frederic H. Betts, for comply 
Charles E. Mitchell, for defig 
* 
SHIPMAN, Cireuit Judge his is a bill in equity ‘based upon 
the infringement of claims 14. 12,.and 13 of letters patent No. 495,083, 
applied for on June 20, 155, and \issued on April 11, 1893, to the 
administrators of Charles/J. Van Depoele, for improvements in over- 
head contact devices fér electric railways. The application for 
the patent was sworn /to by Van Depoele on November 15, 1887. 
The three cluims whigh were infringed ure as follows: 


“(11) In an electric rufwoy, the combination ofa car, an overbead conductor, 


& standard on the car. rotating support thereon) an inclined CONCt-carry ing 
arm hinged upon saji support, and u tension spring Becured #0 as to rotate 
with the support, a1) acting upou the anid arm, for holding the contact device 
in position. (2) If an electric railway, the combination, with a car, of a 
ftaudard on the “nr, a rotating support thereon, ah, arm hinged upon said 
support, and previded with a grooved or flanged contact device for engaging 
with oa suspended conductor, aud o teusion apring secured 60 “a8 to rotate 
with the support, and acting upon the said arm, for holding the contact device 
in position. / (13) A reversible contact device for an electric rallway velicle. 
counisting fof a stundard, a rotating support thereon, u coptact-carrying arm 
hinged upon said support, aud a tension spring secured so to rotate with 
the support, ond acting upou the coutmet-carrying arm, for ding the contact 


device In position.” 

The inventor said in his specification that it related to improve 
meuts upon the invention which formed the subject of a prior ap- 
nial ' 
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